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Part I  News articles

Green investments a legal responsibility, say UN
and top asset managers
14 July 2009 –‘Green’ investments are no longer just a luxury, but are now a legal responsibility,
according to a new report by the United Nations Environment Programme (UNEP) and a powerful
group of asset managers controlling some $2 trillion in assets.
The 120-page publication released today argues that if investment consultants and others do not
incorporate environmental, social and governance (ESG) considerations into their services, they
face “a very real risk that they will be sued for negligence.”
It also stressed the central role that the world’s largest institutional investors – including pensions
funds, insurance companies, sovereign wealth funds and mutual funds – have in easing the
transition to a low-carbon and resource-efficient green economy.
“ESG issues are not peripheral but should be part of mainstream investment decisions-making
processes across the industry,” said UNEP Executive Director Achim Steiner.
Further, he noted that creative market mechanisms and other incentives can help to ensure that
as investors return to markets after the current financial turmoil ends, they will put their funds
into a greener economy and not the “brown economy of yesterday.”
The new report, entitled “Fiduciary Responsibility: Legal and Practical Aspects of Integrating
Environmental, Social and Governance Issues into Institutional Investment,” was produced by
Asset Management Working Group of the UNEP Finance Initiative (UNEP FI), a partnership
between the agency and more nearly 200 financial institutions around the world.
It was launched on the eve of the annual Principles for Responsible Investment (PRI) event in
Sydney, Australia, which will draw many of the largest institutional investors.
Almost 600 institutions, representing over $18 trillion in assets, have signed up to the PRI, a joint
effort between the UNEP FI and the UN Global Compact, a voluntary initiative to promote
corporate citizenship which currently involves over 5,000 companies across 130 countries.
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Non-green asset managers could be sued: U.N. report
Tue Jul 14, 2009 11:08am EDT

LONDON (Reuters) - Investment advisors and asset managers could be sued for negligence if they do not
consider the environment and other social issues when making investment decisions, a United Nations report
said on Tuesday.
Money managers have a legal responsibility to raise environmental, social and governance (ESG) issues when
tendering investment and advising clients, a law expert and one of the report's authors said.
"(There is a) very real risk that (the advisor) will be sued for negligence on the grounds that they failed to
discharge their professional duty of care to the client by failing to raise and take into account ESG
considerations," said Paul Watchman.
The report was produced by the Asset Management Working Group of the U.N. Environment Programme's
Finance Initiative (UNEP FI), a partnership between the United Nations and more than 180 financial institutions
with over $2 trillion under management.
"Responsible investment, active ownership and the promotion of sustainable business practices should be a
routine part of all investment arrangements, not an optional add on," said Steve Waygood, head of sustainability
research and engagement at Aviva Investors, who also worked on the report.
The report said that in the wake of the economic downturn, investment professionals now had a central role in
using global economic stimulus money, estimated by HSBC to be around $2.8 trillion, to fund the transition to a
low-carbon and resource efficient 'green' economy.
"As investors return to the markets, the question remains whether the funds will go to the brown economy of
yesterday -- or to a new green economy," said Achim Steiner, head of UNEP.
But only around $430 billion, or 15 percent of these funds have so far been earmarked for funding the green
infrastructure, according to research published by HSBC Global Research in February.
One author said the worst financial and economic crisis in generations paled in comparison to what he called a
looming "natural resources crisis" that would require investment professionals to rethink where they put clients'
money.
Last year, environmental group WWF said investors faced increased risk from companies that invested in
unconventional fossil fuels without considering pending climate regulations or greenhouse gas emission permit
costs in a carbon-constrained economy.
(Reporting by Michael Szabo; Editing by Michael Kahn and Jon Boyle)
© Thomson Reuters 2009. All rights reserved. Users may download and print extracts of content from this website for their own personal and noncommercial use only. Republication or redistribution of Thomson Reuters content, including by framing or similar means, is expressly prohibited
without the prior written consent of Thomson Reuters. Thomson Reuters and its logo are registered trademarks or trademarks of the Thomson
Reuters group of companies around the world.
Thomson Reuters journalists are subject to an Editorial Handbook which requires fair presentation and disclosure of relevant interests.
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U.N. to managers: Ignore ESG issues at own legal peril
By Barry B. Burr
Source: Pensions & Investments
Date: July 14, 2009

Investment managers and consultants could face negligence lawsuits if they don’t consider environment, social
and corporate governance issues when making investment decisions for pension funds and other clients,
according to a new United Nations report.
“In tendering for investment mandates, it would be expected that the investment consultant or asset manager
would raise ESG considerations as an issue to be taken into account and discussed with the client, even if the
pension fund had not specified ESG considerations as material to the tender,” Paul Watchman, CEO of Quayle
Watchman Consulting, said in the report. Mr. Watchman was a legal consultant on the report.
“If the investment consultant or asset manager fails to do so, there is a very real risk that they will be sued for
negligence on the ground that they failed to discharge their professional duty of care to the client by failing to
raise and take into account ESG considerations,” he said.
Among the recommendations in the report, “Advisers to institutional investors have a duty to proactively raise
ESG issues within the advice that they provide, and that a responsible investment option should be the default
position. Therefore, responsible investment, active ownership and the promotion of sustainable business
practices should be a routine part of all investment arrangements, rather than the optional add-on which many
consultants appear to treat it as.”
The report, “Fiduciary Responsibility: Legal and Practical Aspects of Integrating Environmental, Social and
Governance Issues into Institutional Investment,” was prepared by the asset management working group of the
United Nations Environment Programme’s Finance Initiative, which is a partnership of the U.N. and some 180
investment firms, banks, and insurance companies. The group includes AIG Investments, BNP Paribas Asset
Management, Calvert Investments, ClearBridge Advisors, HSBC Global Asset Management, Mitsubishi UFJ
Trust & Banking, Nikko Asset Management Japan and Pax World Management.

8

UNEP Report on Green Investments Wins Asset Managers Support

14 July 2009: The UN Environment Programme Finance Initiative (UNEP FI) Asset
Management Working Group, a partnership between UNEP and over 180 financial institutions
worldwide, has released a report titled “Fiduciary Responsibility - Legal and Practical Aspects of
Integrating Environmental, Social and Governance Issues into Institutional Investment.” The Group of
180 asset managers represents approximately US$2 trillion in assets under management and argue
that integrating environmental, social and governance (ESG) considerations into investment decisions
is no longer a luxury, but a legal responsibility.
The report underlines how the world’s largest institutional investors, including pension funds, insurance
companies, sovereign wealth funds, mutual funds and foundations, have a central role in assisting the
transition to a low-carbon and resource-efficient green economy. It also states that professional
investment advisors and service providers, such as investment consultants, asset managers and
institutional investors may have a far greater legal obligation to incorporate ESG issues into their
investment services or face “a very real risk that they will be sued for negligence.” [UNEP press release]
[The report]
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UN: GREEN INVESTMENTS A LEGAL
RESPONSIBILITY

UNITED NATIONS, July 15 (NNN-UNNS) -- 'Green' investments are no longer just a luxury, but are now a legal
responsibility, according to a new report by the United Nations Environment Programme (UNEP) and a powerful
group of asset managers controlling some $2 trillion in assets.
The 120-page publication released Tuesday argues that if investment consultants and others do not incorporate
environmental, social and governance (ESG) considerations into their services, they face "a very real risk that
they will be sued for negligence."
It also stressed the central role that the world's largest institutional investors – including pensions funds,
insurance companies, sovereign wealth funds and mutual funds – have in easing the transition to a low-carbon
and resource-efficient green economy.
"ESG issues are not peripheral but should be part of mainstream investment decisions-making processes
across the industry," said UNEP Executive Director Achim Steiner.
Further, he noted that creative market mechanisms and other incentives can help to ensure that as investors
return to markets after the current financial turmoil ends, they will put their funds into a greener economy and
not the "brown economy of yesterday."
The new report, entitled "Fiduciary Responsibility: Legal and Practical Aspects of Integrating Environmental,
Social and Governance Issues into Institutional Investment," was produced by Asset Management Working
Group of the UNEP Finance Initiative (UNEP FI), a partnership between the agency and more nearly 200
financial institutions around the world.
It was launched on the eve of the annual Principles for Responsible Investment (PRI) event in Sydney, Australia,
which will draw many of the largest institutional investors.
Almost 600 institutions, representing over $18 trillion in assets, have signed up to the PRI, a joint effort between
the UNEP FI and the UN Global Compact, a voluntary initiative to promote corporate citizenship which currently
involves over 5,000 companies across 130 countries. -- NNN-UNNS
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UN-backed report says advisors and fund managers
risk being sued if they don’t put ESG in contracts
Follow-up to Freshfields report on fiduciary duty extends legal argument
on environmental, social and governance responsibility.

by Hugh Wheelan | July 15th, 2009
Institutional investment consultants and fund managers face a “very real risk” of being sued for negligence if they are
not proactive in incorporating environmental, social and governance (ESG) factors into legal contracts with pension
funds, according to a United Nations-backed report. The opinion, published by the Asset Management Working Group
of the United Nations Environment Programme Finance Initiative (UNEP FI), a partnership between the UN and over
180 financial institutions worldwide, is titled Fiduciary 2, and is a follow-up to 2005’s Freshfields report that looked at
whether pension trustees, notably in the UK but also in different countries, would be breaking fiduciary law if they
considered ESG aspects in investment. It goes further than its predecessor by suggesting that the contract law under
which consultants and asset managers operate in some jurisdictions could see them taken to court if they are found
not to be providing a “duty of care” on issues such as environmental protection.
The report is based on the legal opinion of Paul Watchman of Quayle Watchman Consulting in the UK, principal
author of the Freshfields Report, and Michael Gerrard, Robert Holton and Aron Estaver of Arnold & Porter LLP in the
US. The report says consultants and asset managers’ mandate contracts and operation under tort law as professional
advisers mean they could
be obliged to raise ESG considerations that could be “material” to the contract, or face action if they don’t: “As
professional investment advisers, investment consultants and asset managers are under a contract for services rather
than a contract of service. They are professional advisers to the client, not employees of the client; hence in
exercising significant professional discretion (unless the professional investment adviser contracts out of that duty and
even then it may be doubted if this can be done successfully), investment consultants and asset managers must be
proactive rather than reactive.” The report said: “If the investment consultant or asset manager fails to do so, there is
a very real risk that they will be sued for negligence on the ground that they failed to discharge their professional duty
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of care to the client by failing to raise and take into account ESG considerations. The duty of care as a professional is
much more onerous than that of a non-professional as the person to whom the duty is owed is placing trust in the
skills of the professional, and the professional is exercising discretionary powers far beyond those to be expected of a
non-professional or layman.” The report looks specifically at fiduciary and corporate law in the UK and US. Quayle
Watchman Consulting said three main factors in the UK supported the case for a legal backing for ESG consideration.
The first, it said, was commentary from Lord McKenzie during the passage of the UK Pensions Bill in 2008 that there
was no reason in law why trustees could not consider social and moral criteria in addition to their usual criteria of
financial returns, security and diversification. The second it said was the ‘obligation’ on pension fund trustees to say in
their Statement of Investment Principles what the fund’s guidelines are on responsible investment and to what extent
social, environmental or ethical considerations are taken into account. The third it said was the potential related
precedent of the 2006 Act on corporate directors’ duties that it said could also cover pension trustees. The Act
includes a duty for directors to run their business with regard to the impact on the community and the environment.
The report said: “It is arguable that the duties of pension fund trustees are similar to company directors’ common law
statutory fiduciary duties but, if anything, because of the special relationship between trustees and beneficiaries, are
more extensive and more long-term than the duties of company directors.”
US law firm, Arnold & Porter in its commentary, said: “It does not appear that current US law forbids integrating ESG
considerations into an asset manager’s decision making process, so long as the focus is always on the value inuring
to the beneficiaries and not on achieving unrelated objectives—even if positive collateral benefits result.” It added: “So
long as ESG considerations are assessed within the context of a prudent investment plan, ESG factors can (and,
where they implicate value, risk and return, arguably should) constitute part of the asset management process.” The
report said that pension funds could look to base ESG policies on specific international law treaties, conventions or
voluntary guidelines or principles, such as the Universal Declaration of Human Rights, ILO conventions, World Bank
or IMF guidance and policies, the Equator Principles, the Carbon Principles, the Private Equity Council Guidelines for
Responsible Investment, the UN Global Compact Principles, and industry or agricultural standards, for example, in
relation to coffee, cocoa, palm oil or sustainable forestry. The UNEP FI report is due to be discussed at the Principles
for Responsible Investment (PRI) Annual Event in Sydney, Australia, which starts today and convenes many of the
world’s largest institutional investors representing more than $18 trillion in assets.
Link to download report
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Speech/article, 15.07.2009
By: Minister of Finance Kristin Halvorsen

Foreword – UN-report for promoting the integration of
environmental, social and governance issues into
institutional investment
The Norwegian Ministry of Finance is the formal owner and has overall responsibility for the
management of the Government Pension Fund – Global, one of the largest funds in the world. The
Fund is managed by the Ministry on behalf of the people of Norway—both present and future
generations—who are the ultimate beneficiaries.
By virtue of our long-term investments in a large number of the world’s companies, we have a
responsibility for and an interest in promoting good corporate governance and safeguarding
environmental and social concerns. In this vein, the Ministry aims towards integrating material
environmental, social and governance issues, such as the risks and opportunities associated with
climate change, into different parts of the management of the Fund.
Given the strength of the scientific evidence linking human activity with climate change, and the
associated economic, social and political risks, I believe it is prudent for fiduciaries of financial
institutions to consider the implications of climate change for strategic asset allocation decisions. The
Ministry of Finance has recently detailed plans to establish a new environmental investment
programme—aimed at investments that can be expected to yield indisputable environmental benefits,
such as climate-friendly energy, improving energy efficiency, carbon capture and storage, water
technology and management of waste and pollution. In addition, the Ministry is going to participate in
a comprehensive research project managed by the consulting firm Mercer, which aims at assessing the
impact of climate change on financial markets, as well as implications for strategic asset allocation.
This is set up as a collaborative project where other investors are encouraged to join in.
The Ministry and Norges Bank, which undertakes the operational management of the Fund, are joint
signatories to the Principles for Responsible Investment. Furthermore, the Fund is managed according
to a set of Ethical Guidelines. Through the guidelines and the mechanisms under the guidelines, we
signal expectations towards companies in the portfolio to respect and uphold widely shared
fundamental ethical norms, such as human rights, in the conduct of their operations.
It is in this light that the Ministry welcomes this landmark publication by the United Nations
Environment Programme Finance Initiative on the fiduciary responsibility of institutional investors.
The report continues the debate initiated by the 2005 ‘Freshfields Report’ of UNEP FI that explored
the complex relationship between fiduciary law and environmental, social and governance issues in
investment policymaking and practice.
UNEP FI’s work to align investors, companies, markets and economies more closely with the goals of
sustainable development is an important contribution to the advancement and dynamism of responsible
investment.
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Asset managers back green investments
15 July, 2009 09:23:00 UNEP
Font size:

A powerful group of asset managers, representing around USD 2 trillion in assets under management,
are arguing that integrating environmental, social and governance (ESG) considerations into
investment decisions is no longer just a luxury, but a legal responsibility.
The case, outlined in a new report with the United Nations Environment Programme (UNEP),
underlines how the world's largest institutional investors -such as pension funds, insurance companies,
sovereign wealth funds, mutual funds and foundations -have a central role in assisting the transition to
a low carbon and resource efficient Green Economy.
Indeed, the report says that professional investment advisors and service providers -such as investment
consultants and asset managers -to institutional investors may have a far greater legal obligation to
incorporate ESG issues into their investment services or face "a very real risk that they will be sued for
negligence" if they do not.
The 120-page report has been produced by the Asset Management Working Group of UNEP Finance
Initiative (UNEP FI), a unique partnership between the UN's environmental arm and over 180 financial
institutions worldwide.
The report also provides indicative legal language that can be used to embed ESG considerations in the
investment management agreements and related legal contracts between institutional investors and
their asset managers.
Achim Steiner, UN Under-Secretary-General and UNEP Executive Director, said: "The
significant environmental investments underpinning the current multi-trillion dollar stimulus packages
are signalling the determination of some governments to make a transition to a more sustainable, 21st
century economy." he said.
"As investors return to the markets, the question remains whether the funds will only go to the brown
economy of yesterday -or to a new Green Economy. Market signals, creative market mechanisms and
other signals and incentives can play a transformational role,"
"This report also makes a powerful legal case for leadership in this area, underscoring the considered
opinion of an influential group of asset managers that ESG issues are not peripheral but should be
part of mainstream investment decision-making processes across the industry," said Mr. Steiner.
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Leadership Blog Post

Report Links ESG and Fiduciary Duty
By Christie Renner
The world’s largest institutional investors must play a central role in the transition to a low carbon economy, according to a
report released yesterday by the Asset Management Working Group of the UN Environment Programme Finance Initiative
(UNEP FI).
Fiduciary Responsibility – Legal and Practical Aspects of Integrating Environmental, Social and Governance (ESG) Issues
into Institutional Investment states that investment options which take into account ESG issues should be the default, not the
exception, and outlines the need for global capital market policymakers to support this investor duty.
Produced in partnership with over 180 financial institutions worldwide with over $2 trillion in assets, the report provides legal
language for including ESG issues in the legal contracts between institutional investors and their asset managers.
It also makes the case for market incentives that reward long-term investment, and states that failing to incorporate ESG
factors into investment decision making puts firms at “a very real risk that they will be sued for negligence.”
Achim Steiner, UN Under-Secretary-General and UNEP Executive Director, said, “As investors return to the markets, the
question remains whether the funds will only go to the brown economy of yesterday-or to a new Green Economy. Market
signals, creative market mechanisms and other signals and incentives can play a transformational role.”
Butch Bacani, Programme Officer, Insurance & Investment, UNEP Finance Initiative, pointed out, “The worst financial and
economic crisis in generations pales in comparison to a looming ‘Natural Resources Crisis.’ Investors and financial markets
should put an end to ’short-termism’ and embed inherently longer-term ESG issues in their organizational DNA. [This report]
offers a legal roadmap for responsible investing and marks an enlightened step towards a green, inclusive and sustainable
global economy.”
The UNEP FI is a collaborator in the Principles for Responsible Investment (PRI) initiative, to which First Affirmative was an
early signatory. Over 560 institutions from around the world have signed onto the PRI, which provides a framework for
investors to incorporate ESG issues in the investment process.
This new report was released just one day before the launch of the PRI in Person conference in Sydney, Australia, where
PRI signatories (including many of the world’s largest investors) from over 32 countries will come together to discuss the
report’s findings in the context of larger discussions on incorporating ESG criteria into investment decision making.
The 20th annual SRI in the Rockies Conference, October 25-28, 2009, produced by First Affirmative, will have a session
focused on the evolving definition of fiduciary duty.
Christie Renner
Assistant to the CEO
christierenner@firstaffirmative.com
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Legally Binding Disclosure of Environmental Risks
Moves Closer to Reality
Fri Jul 17, 2009 1:00pm EDT
A new United Nations report suggests advisors to institutional investors may end up in court if they ignore
environmental and social concerns.
Meanwhile, the Securities and Exchange Commission may reportedly consider whether to force public
companies to tell their investors about the financial and physical risks they face from climate change.
The developments this week come as climate change legislation works its way through Congress. The
centerpiece of the bill is a greenhouse gas cap-and-trade program that will put a price on carbon and impact
energy-intensive industries the greatest. It is also a tumultuous time economically, with the world still reeling
from a deep global recession in which assets have shrunk in value and investors have left the market.
Many in the responsible investing realm see the economic crisis as an opportunity to recast some of the basic
tenets of fiduciary responsibility, according to the Asset Management Working Group of the United Nations
Finance Initiative. Making decisions that account for environmental, social and governance (ESG) issues should
be the default practice for all asset managers advising behemoth institutional investors, such as pension funds,
foundations and insurance companies, according to their report, “Fiduciary Responsibility: Legal and Practical
Aspects of Integrating Environmental, Social and Governance Issues into Institutional Investment.”
Raising ESG issues with clients, even if not specified as material to the tender, would be expected, according to
co-author Paul Watchman, who was also the principal author of the “Freshfields Report,” (PDF) the original legal
interpretation from UNEP FI that examined the link between fiduciary law and ESG issues. “If the consultant or
asset manager fails to do so, there is a very real risk that they will be sued for negligence on the ground that
they failed to discharge their professional duty of care to the client by failing to raise and take into account ESG
considerations,” Watchman said.
Responsible investors in the U.S. may soon learn more environmental information from the pubic companies
into which they sink their money. Climate Wire reported this week the SEC, which has long resisted calls to
require for companies to divulge climate change risk, is holding private meetings with investor advocacy groups
to explore how much climate change disclosure companies should provide. "The staff is going to be working on
it this year," SEC Commissioner Elisse Walter told Climate Wire, adding that it would be too speculative to
predict when, or if, the commission would formally adopt new disclosure standards. "We have a lot of internal
education to do," she said. "This obviously is not an agency populated with climate experts, and we're going to
talk to everyone who is knowledgeable in the area, who's willing to talk to us. We'll educate ourselves, and then
we'll decide -- the staff will decide -- what to put before the commission or not."
Ceres, a Boston-based network of NGOs and investors that advocates sustainable business practices, has long
pressured the SEC on climate change disclosure. The chorus continues growing louder, with new calls
ranging from pension funds to the National Association of Insurance Commissioners and the State of New York.
A new disclosure requirement from the SEC would force companies across the country to measure their
impacts, evaluate whether they are material to them, and report their findings, which could lead to a mass
corporate scramble to create and analyze greenhouse gas inventories.
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This article is courtesy of www.benefitscanada.com

UN to investors: the world is in your hands
July 17, 2009 | Jody White

The world is now at a point where environmental, social and corporate governance
(ESG) issues should be of paramount importance to institutional investors, and advisors
should have a fiduciary duty to make such issues the default investment option, according to a report
by the United Nations.
Fiduciary responsibility: Legal and practical aspects of integrating environmental, social and
governance issues into institutional investment, by the Asset Management Working Group of the
United Nations Environment Programme Finance Initiative, draws a line in the sand for institutional
investors and their advisors, challenging them to use their considerable power to effect change
through their investments.
At the top of the group’s action list is what it refers to as the "natural resources crisis," and the report
suggests that responsible investing would have a threefold effect:
- It would make a major contribution to reviving the world economy, saving and creating jobs, and
protecting vulnerable groups;
- It would reduce carbon dependency and ecosystem degradation, putting economies on a path to
clean and stable development; and
- It would encourage sustainable and inclusive growth and end extreme poverty by 2015.
The report calls for the general adoption of the Principles of Responsible Investment, (PRI)—which
were developed in 2006 in conjunction with the UN— along with several legal actions to be
implemented in order to bring about change:
1. Advisors to institutional investors should have a duty to proactively raise ESG issues within the
advice that they provide, and that a responsible investment option should be the default position.
“Responsible investment, active ownership and the promotion of sustainable business practices
should be a routine part of all investment arrangements, rather than the optional add on, which many
consultants appear to treat it as,” states the report’s authors.
2. All asset manager and asset owner signatories to the PRI should be required to embed ESG issues
in their legal contracts and should commit to integrating such issues into investment analysis.
3. All consultant, asset manager and other service provider signatories to the PRI should make a
commitment to proactively raise ESG issues within their advisory and client take-on process.
The report argues that the most important aspect of the PRI is that institutional investors—who
collectively represent approximately US$18 trillion in assets under management to date—have
endorsed Principle 4, which states: “We will promote acceptance and implementation of the
principles within the investment industry, including possible concrete actions such as incorporating
principles-related requirements in requests for proposals and aligning investment mandates,
monitoring procedures, performance indicators and incentive structures accordingly.”
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“The key question is whether these current trends among fiduciaries, along with commensurate
actions from policymakers and civil society institutions, will reach a tipping point where the asset
management industry is sufficiently engaged to help avert the natural resources crisis,” says the
report.
“Some have argued that the ongoing financial crisis may not have been so deep or so protracted if
institutional investors had been collectively willing to challenge the financial institutions that were at
the heart of creating the systemic risks within the financial system. We also believe that one of the
most important lessons from the crisis is that institutional investors’ responsible ownership needs to
be strengthened in order to be fit for purpose.”
Read the report here.
To comment on this story, contact us.

18

Managers, U.N. Push For 'Responsible' Investing
- 07/17/2009

To comment on this article click here (0)

A group of asset managers has teamed up with the United Nations Environment Programme (UNEP) to push for the
integration of environmental, social and governance considerations in the investment process. The initiative--focused around
a report published this past week and aimed at investment advisors and service providers--is an exercise in rebranding, a
move away from the old image of "socially responsible" investing toward, simply, "responsible investing" that takes into
account the myriad issues affecting the long-term viability of today's publicly traded companies.
The mutual fund and exchange-traded fund markets already have seen an uptick in the number of so-called green funds in
recent years, launched both by firms known for socially responsible investment practices and by more mainstream,
traditional asset managers. Going forward, those who worked on the UNEP report expect to see even more money flow into
mutual funds, ETFs and other investments that proactively look at environmental, social and governance issues. In fact, they
anticipate the examination of these practices will become a routine part of the investment process and therefore no longer
be associated with what has been deemed a purely ethical or moral approach to evaluating investments.
"A lot of people argue ethics are important--I'm not trying to convince people there's an ethical issue here," Paul Watchman,
ceo of U.K.-based Quayle Watchman Consulting and a contributor to the UNEP report, told FA. "What I'm trying to
convince them of is that there's an investment issue here. There's a real question of investment prudence."
The 120-page report, Fiduciary Responsibility--Legal and Practical Aspects of Integrating Environmental, Social and
Governance Issues into Institutional Investment, was produced by the Asset Management Working Group of UNEP Finance
Initiative, a partnership between UNEP and more than 180 financial institutions representing some $2 trillion in assets under
management. It will be detailed during a telephone briefing this week led by its major contributors.
Paul Hilton, director of advanced equities research at Calvert Investments in Bethesda, Md., says his firm, which
specializes in socially and environmentally responsible investing, has seen more money flowing in from investors and more
attention being paid to ESG issues by mainstream mutual fund players such as Wells Fargo and Dreyfus, and data
provider Bloomberg. "What we're trying to get to is the fact that whereas before people thought it was nice to tick a box,
now it's a core part of the business," he said. "We're not just taking out bad companies--we're looking at big issues like
climate change, water scarcity and product safety. We've gone from being an afterthought to being a core part of the
debate."
Going forward, Hilton expects new funds and other investment vehicles to be focused more on environmental than social or
governance issues, particularly with regard to energy.
Mary Jane McQuillen, a portfolio manager and director of the socially aware investment program at ClearBridge Advisors
in New York, agreed one of the goals of the initiative with UNEP is to change the image of socially responsible investing. But
she was reticent to push aside the ethical aspect of this type of evaluation. "I wouldn't entirely relinquish the concepts of
ethics and morals as they are still implicitly part of the ESG process," she said. "I would expect the legal commentary and
investment consultant feedback on ESG, as discussed in [the UNEP report], will provide strong support for a closer review of
ESG factors into the investment-selection process." --Hillary Jackson
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Time to prove responsible investment credentials
By Sophia Grene
Published: July 19 2009 09:21 | Last updated: July 19 2009 09:21
The investment management industry is coming under pressure to show its newfound interest in responsible
investment is more than lip service.
Until now, the UN Principles for Responsible Investment have offered a free-rider opportunity to asset managers
and owners anxious to jump on the sustainable bandwagon.
With no mandatory contribution and no requirement to do anything other than sign up, being a signatory has
been far from onerous.
“There are people who are not contributing, but are benefiting financially from their signatory status,” says Steve
Waygood, head of research and engagement at Aviva Investors.
This year, however, should see the first signatories ejected from the group, as those who did not fill out the selfassessment questionnaire are delisted.
Those who are ejected may then find themselves with more than a minor public relations problem as investment
consultants are advised they have a duty to give environmental, social and governance issues a higher priority.
A report released by a UN asset management working group this week included a legal opinion that investment
consultants could be sued if they fail to raise the question of ESG issues with their clients.
The report, from the UN Environment Programme Finance Initiative, calls for policymakers to make it clear that
“advisors to institutional investors have a duty to proactively raise ESG issues within the advice that they
provide, and that a responsible investment option should be the default position”.
It also recommends investment managers should routinely embed the PRI in their legal contracts, such as
investment management agreements and statements of investment principles.
While Aviva does this already, Mr Waygood says “it’s only a very, very small minority that enshrine the
Principles in their default agreements”.
He is also disappointed in signatories’ failure to examine their own progress with respect to ESG issues. “I don’t
know of any who ask to see the annual assessment,” he says.
This would allow managers to compare their own performance with that of their peers and the industry in
general.
The PRI released the 2009 annual report on the self-assessments of its signatories at its annual general
meeting in Sydney last week.
Although the report is focused on the positive, citing a huge increase in numbers of signatories and the assets
they represent, as well as the improvement in integration of SRI principles into mainstream investment, it is just
the precursor to the group’s getting serious.
The PRI says members who failed to participate in the self-assessment will be delisted by the end of August. Mr
Waygood wants even tougher action, calling for the process to be subject to more stringent verification, and for
asset managers to be required to share the results of their assessment with investors.
“The PRI’s process needs to be enhanced over the next three to five years,” he says. Mr Waygood is a member
of the asset management working group, while Aviva was a founder signatory of the PRI.
Copyright The Financial Times Limited 2009
"FT" and "Financial Times" are trademarks of the Financial Times. Privacy policy | Terms
© Copyright The Financial Times Ltd 2009.
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July 21, 2009

Advisors Should Be Required To Look At ESG Factors
Fiduciaries should be legally required to integrate environmental, social and governance factors into
investment decision-making, says a new United Nations report supported by investment managers
representing approximately $2 trillion in assets under management.
The report, Fiduciary Responsibility—Legal and Practical Aspects of Integrating Environmental,
Social and Governance Issue into Institutional Investment, was produced by the Asset Management
Working Group of United Nations Environment Programme Finance Initiative (UNEP FI), a
partnership between the UN’s environmental arm and more than 180 financial institutions worldwide.
During today’s news briefing, Calvert Investments, ClearBridge Advisors, Pax World Investments and
UNEP FI experts revealed key findings of the report and discussed the responsibility fiduciaries have
to incorporate ESG factors into investment decisions.

“We finally made the case that prudent fiduciaries should consider material ESG issues as an integral
part of their investment decisions. This report takes the next step by making the case that advisors
must be proactive in raising ESG issues with their clients, and by collectively calling on the investment
industry, policymakers and civil society to move toward responsible and sustainable capital markets to
help avert a ‘Natural Resources Crisis’,” said Paul Hilton, Calvert's director of advanced equities
research and the Fiduciary II co-project lead.
“In order for our economy to advance in a responsible, sustainable way, ESG criteria should be
incorporated into every investment decision,” says Dr. Julie Fox Gorte, senior vice president for PAX
Word Management Corp. and co-chair of UNEP FI Asset Management Working Group. “This report
makes a powerful case that investment managers may be putting clients at risk if ESG issues aren’t
considered, and should be held responsible for those decisions. There must be a shift in investment
philosophy to focus more on long-term, sustainable options, rather than short-term gains.”
Professional investment advisors and service providers—such as investment consultants and asset
managers—may have a legal obligation to incorporate ESG issues into their investment services or
face a very real risk that they may open themselves up to legal liabilities if they do not, cites the report.
Key findings in the report include:
• The global economy has now reached the point where ESG issues are a critical consideration for all
institutional investors and their agents.
• Investment consultants and asset managers have a duty to proactively raise ESG issues within their
advice and services to institutional investors.
• ESG issues must be embedded in the legal contracts between institutional investors and their asset
managers to hold asset managers to account, and that ESG issues should be included in periodic
reporting by asset managers. Equally, the performance of asset managers should be assessed on a
longer-term basis and linked to long-term incentives.
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• Institutional investors will increasingly come to understand the financial materiality of ESG issues
and the systemic risk they pose, and the profound long-term costs of unsustainable development and
the consequent impacts on the long-term value of their investment portfolios.
• Institutional investors will increasingly apply pressure to their asset managers to develop robust
investment strategies that integrate SG issues into financial analysis, and to engage with companies
in order to encourage more responsible and sustainable business practices.
• Policymakers should ensure regulatory frameworks that enable greater transparency and disclosure
from institutional investors and their agents on the integration of ESG issues into their investment
process—as well as from companies on their performance on ESG issues.
• Civil society institutions should collectively bolster their understanding of capital markets such that
they can play a full role in ensuring that capital markets are sustainable and delivering responsible
ownership practices.
• Market incentives that reward long-term investment must be made to help create responsible and
sustainable capital markets that would help identify future challenges in the financial system, reduce
the chances of further crises and help avert a “Natural Resources Crisis”—and accelerate the
transformational process to a green, inclusive and sustainable global economy.
Click here for a copy of the 120-page report.
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ERISA requires ESG considerations, U.N. report says
By Barry B. Burr
Source: Pensions & Investments
Date: July 21, 2009

Pension fund fiduciaries under ERISA are “arguably required” to integrate environmental, social and corporate
governance factors into their regular investment decision-making process, Paul A. Hilton, director of advanced
equities research, Calvert Investments, said today at a teleconference on a new United Nations report on such
fiduciary responsibility.
“These ESG issue are increasingly becoming very real and material issues that have bottom-line impacts on
companies,” Mr. Hilton said at the teleconference. “And so with that understanding, it's clear, unlike (using only)
a simple value approach, an approach that integrates these (factors) as part of the regular investment process
is arguably required by any major fiduciary and that certainly holds true” under the Employee Retirement
Income Security Act of 1974, Mr. Hilton said at the teleconference.
“ERISA language says if it is a material issue, it needs to be considered (in the investment process), and a lot of
these ESG factors are material issues,” Mr. Hilton said in an interview after the teleconference. “Within the
report is a call to policymakers to be more clear on the responsibility of (fiduciary) investors.”
Mr. Hilton was co-leader of the project by the U.N. asset management working group that produced the report
“Fiduciary Responsibility: Legal and Practical Aspects of Integrating Environmental, Social and Governance
Issues into Institutional Investment.”
Butch Bucani, program officer-insurance and investment, United Nations Environmental Program, said at the
teleconference that the report makes the case of “consultants and asset managers having a duty to proactively
raise ESG issues within their advisory services to asset owners.” Mr. Bucani was the project manager and chief
editor of the report.
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GLOBAL: UNEP report claims green investments 'are a
legal responsibility' (21/07/09)
Green investments are no longer just a luxury, but are now a legal responsibility, according to a new
report by the United Nations Environment Programme (UNEP) and a powerful group of asset
managers who control some $2 trillion in assets.
The 120-page publication argues that if investment consultants and others do not incorporate
environmental, social and governance (ESG) considerations into their services, they face ‘a very real
risk that they will be sued for negligence’.
It also stressed the central role that the world’s largest institutional investors – including pensions
funds, insurance companies, sovereign wealth funds and mutual funds – have in easing the transition to
a low-carbon and resource-efficient green economy.
UNEP Executive Director Achim Steiner said: ‘ESG issues are not peripheral but should be part of
mainstream investment decisions-making processes across the industry.’
He also noted that creative market mechanisms and other incentives can help to ensure that as
investors return to markets after the current financial turmoil ends, they will put their funds into a
greener economy and not the ‘brown economy of yesterday’.
The new report, titled ‘Fiduciary responsibility: legal and practical aspects of integrating
environmental, social and governance issues into institutional investment’, was produced by the Asset
Management Working Group of the UNEP Finance Initiative (UNEP FI), a partnership between the
agency and nearly 200 financial institutions around the world.
Lis Stedman
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Advisers must proactively raise ESG issues with
clients, says UN group
Wed, 22 Jul 2009

A group of asset managers, representing approximately USD2trn in assets under management, say that
integrating environmental, social, and governance considerations into investment decisions should be
a legal responsibility.
The statement is outlined in a new report, 'Fiduciary Responsibility - Legal and Practical Aspects of Integrating
Environmental, Social and Governance Issue into Institutional Investment', produced by the Asset Management
Working Group of United Nations Environment Programme Finance Initiative, a partnership between the UN's
environmental arm and over 180 financial institutions worldwide.
"We finally made the case that prudent fiduciaries should consider material ESG issues as an integral part of
their investment decisions. This report takes the next step by making the case that advisors must be proactive in
raising ESG issues with their clients, and by collectively calling on the investment industry, policymakers and
civil society to move toward responsible and sustainable capital markets to help avert a natural resources
crisis," says Paul Hilton, director of advanced equities research at Calvert and the Fiduciary II co-project lead.
"This new report on fiduciary duty provides a significant, multi-faceted analysis of the legal and practical ESG
developments in the global investment arena, including updated legal views from North America. With forwardlooking commentary and recommendations from leading legal experts, investment consultants, and asset
managers, it appears that institutional investors will have an easier time allocating to well-managed sustainable
investments," says Mary Jane McQuillen, director and portfolio manager, socially aware investment at
ClearBridge Advisors, and the Fiduciary II co-project lead.
Professional investment advisers and service providers - such as investment consultants and asset managers may have a legal obligation to incorporate ESG issues into their investment services or face the risk of opening
themselves up to legal liabilities if they do not, the report says.
The report also provides indicative legal language that can be used to embed ESG considerations in the
investment management agreements and related legal contracts between institutional investors and their asset
managers.
The report found that the global economy has now reached the point where ESG issues are a critical
consideration for all institutional investors and their agents.
It says ESG issues must be embedded in the legal contracts between institutional investors and their asset
managers to hold asset managers to account, and that ESG issues should be included in periodic reporting by
asset managers. Equally, the performance of asset managers should be assessed on a longer-term basis and
linked to long-term incentives.
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The group believes institutional investors will increasingly come to understand the financial materiality of ESG
issues and the systemic risk they pose, and the profound long-term costs of unsustainable development and the
consequent impacts on the long-term value of their investment portfolios.
Institutional investors will also increasingly apply pressure to their asset managers to develop robust investment
strategies that integrate ESG issues into financial analysis, and to engage with companies in order to encourage
more responsible and sustainable business practices.
The report states that market incentives that reward long-term investment must be made to help create
responsible and sustainable capital markets that would help identify future challenges in the financial system,
reduce the chances of further crises and help avert a natural resources crisis.
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July 22, 2009

UNEP Hones Legal Argument for ESG Incorporation
in Investments in New Study
by Robert Kropp
Report by the United Nations Environment Program Finance Initiative's Asset Management Working
Group serves as a sequel to landmark Freshfields study, which established legal case for ESG criteria
in investing. First in a two-part series.
Whether asset managers have a fiduciary, and even legal, responsibility to incorporate environmental, social,
and governance (ESG) issues into the investment decisions they make on behalf of their clients has long been a
matter of debate. If the purpose of investing is to secure a financial return, can ESG criteria be said to be
material? When seeking financial returns on behalf of their clients, what investment horizon should asset
managers consider? Do asset managers place themselves at risk of being sued if failure to incorporate ESG
criteria in investment decisions leads to losses due to such factors as climate change?
A report recently issued by the United Nations Environment Program Finance Initiative (UNEP FI) seeks to
provide updated information on the legal ramifications of ESG criteria in investment management, as well as
describe the growing support for such ESG initiatives as the Principles for Responsible Investment (PRI) among
both asset owners and managers.
Entitled Fiduciary Responsibility: Legal and Practical Aspects of Integrating Environmental, Social and
Governance Issue into Institutional Investment (Fiduciary II), the report argues that consultants may well have a
legal duty to proactively raise ESG issues with their clients. The report also recommends that ESG issues be
embedded into legal contracts between asset owners and asset managers.
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Fiduciary II is but the latest stage of an ongoing effort by UNEP FI to make the case for incorporating ESG
criteria into investment decision-making. In 2002, it formed the Asset Management Working Group (AMWG),
which now includes 15 members and represents approximately $3 trillion of assets under management.
Dr. Julie Fox Gorte, who in addition to serving as Senior Vice President of PAX World Funds, is Co-Chair of the
AMWG, said, "UNEP FI exists because over 170 banks, insurance companies, and asset managers believe that
integrating ESG analysis in financial decision-making is crucial, for the proper functioning of financial markets
and for the continued health of the planet and its societies."
Dr. Gorte continued, "Since 2002, the AMWG has issued a stream of reports that helped catalyze the
incorporation of ESG issues into both buy-side and sell-side financial analysis, introduced the idea of integration
into private equity management, and helped to launch the PRI."
One of the most important early reports, issues in June, 2004, sought to determine the business case for
incorporating ESG issues into investment decision-making. Entitled The Materiality of Social, Environmental and
Corporate Governance Issues to Equity Pricing (Materiality 1), the report found that "environmental, social and
corporate governance criteria impact both positively and negatively on long-term shareholder value. In some
cases these effects may be profound."
The report derived two far-reaching conclusions from the finding that ESG criteria do impact shareowner value.
The first, that "research to determine the financial materiality of these criteria should use longer time spans than
is currently the norm for financial analysis", is one of the central tenets of sustainability investing.
The second conclusion, that "Governments can reduce barriers to environmental, social and corporate
governance analysis by mandating and standardizing the inclusion of these criteria in national and international
financial disclosure frameworks", anticipates the growing call for mandatory reporting that we now see in the
adoption of carbon pricing schemes in most developed countries.
While Materiality 1 conclusively established a business case for the incorporation of ESG criteria into investing,
it did not address the legal ramifications of ESG incorporation to be considered by asset managers. In response
to legal interpretations that in some cases suggested that investors were prevented from incorporating ESG
criteria into investments, the AMWG commissioned the law firm of Freshfields Bruckhaus Deringer, which in
2005 produced a landmark report entitled A Legal Framework for the Integration of Environmental, Social and
Governance Issues into Institutional Investment.
The authors of the report concluded that "decision-makers are required to have regard (at some level) to ESG
considerations in every decision they make. This is because there is a body of credible evidence demonstrating
that such considerations often have a role to play in the proper analysis of investment value." Therefore,
according to the authors, the consideration of ESG criteria falls within the bounds of fiduciary duty.
Dr. Gorte said of the Freshfields report, "The report looked at the infrastructure of institutional investing in nine
countries, and concluded that there were not only no legal impediments to integrating sustainability into
institutional investments, but there were arguably and in some cases assuredly a requirement to do so.
Institutional investors that failed to do so could be breaching their fiduciary responsibility."
The business and legal cases for ESG incorporation that were supported by these early reports helped lead to
the formation by UNEP FI and the United Nations Global Compact of the PRI, which was launched in 2006.
Today, the PRI includes 560 signatories, representing over $18 trillion in assets under management.
According to UNEP, the Freshfields report has been "considered by key opinion formers in the investment
industry as the single most effective document for promoting the integration of ESG issues into institutional
investment."
Fiduciary II, the report produced by the AMWG in June, serves as a sequel to the Freshfields report, and is
intended by the AMWG to "provide a roadmap for fiduciaries looking for concrete steps to operationalize their
commitment to responsible investment." The findings of Fiduciary II will be explored in the second of this series
of articles.
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July 23, 2009

ESG Issues Should be Embedded in Legal
Agreements Between Investors and Advisors,
Report Finds
by Robert Kropp
A new report by the Asset Management Working Group of the United Nations Environment Program
Finance Initiative argues that advisors who fail to raise ESG issues with clients face the risk of lawsuits.
Second in a two-part series.
In 2005, the Asset Management Working Group (AMWG) of the United Nations Environment Program Finance
Initiative (UNEP FI) commissioned the law firm of Freshfields Bruckhaus Deringer to author a landmark report
entitled A Legal Framework for the Integration of Environmental, Social and Governance Issues into Institutional
Investment. The report broke important new ground in its finding that the consideration of environmental, social,
and governance (ESG) criteria falls within the bounds of the fiduciary duty of asset owners.
According to Paul Watchman, the senior author of the Freshfields report, "Far from preventing the integration of
ESG considerations, the law clearly permits and, in certain circumstances, requires that this be done."
In July, the AMWG published a follow-up to the Freshfields report, entitled Fiduciary Responsibility: Legal and
Practical Aspects of Integrating Environmental, Social and Governance Issue into Institutional Investment
(Fiduciary II). The new report builds upon its predecessor by arguing that "Advisors to institutional investors
have a duty to proactively raise ESG issues within the advice that they provide, and that a responsible
investment option should be the default position."
Furthermore, according to the report, investment advisors that fail to incorporate ESG issues into their
investment services face "a very real risk that they will be sued for negligence." In order to avoid such a
scenario, "ESG issues should be embedded in the legal contract between asset owners and asset managers,
with the implementation of this framework being governed by trustees via client reporting."
Fiduciary II consists of three major sections. The first of these examines the legal perspective on the
incorporation of ESG criteria into the investment process, and concludes with several recommendations. In
addition to recommending that the incorporation of ESG issues become a routine part of the investment
process, the report recommends that asset managers that are signatories to the Principles for Responsible
Investment (PRI) should commit to proactively raising ESG issues within their advisory processes.
Referring to the findings in the legal section of Fiduciary II, Paul Hilton, who is the Director of Advanced Equities
Research at Calvert Investments and served as Co-Project Lead for Fiduciary II, said, "Pension fund trustees
and other institutional investors should consider having their asset managers adopt the PRI, and ask that their
asset managers demonstrate active participation in the development of the PRI."
"This report specifies how institutional asset owners should begin to operationalize their responsibility to
integrate ESG considerations into their investment analysis," Hilton continued. "It also highlights the related
responsibilities of investment advisors to be more proactive in raising such issues."
The second section of the report analyzes the responses by investment management consulting firms to a
survey from the AMWG. While the report notes an increase in demand for ESG services since the advent of the
PRI in 2006, it also finds that the industry has not yet developed ways to measure the competence of asset
managers relating to ESG integration and engagement.
Furthermore, the report finds that in some cases, the responses of investment advisors conflict with the legal
advice contained in the report. While the report states that it is "the professional duty of institutional investment
consultants and asset managers to proactively raise ESG considerations with their clients", respondents to the
survey indicated that they generally wait for their clients to raise ESG issues. Respondents also differed with the
report's finding that ESG considerations should be embedded in investment services contracts.
Mary Jane McQuillen, the Director and Portfolio Manager of Socially Aware Investments at ClearBridge
Advisors and a Fiduciary II Co-Project Lead, said, "To wait for trustees or managers to raise this issue may be a
breach of consultants' professional duty to their clients."
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As an example of good practice by investment consultants, McQuillen referred to the answer provided by
Mercer to the question, "Do you consider that integration of ESG matters is a requisite aspect of investment
management as part of fiduciary duty?"
Mercer's response was, "Yes. An increasing body of evidence exists to show that ESG factors can impact
investment performance. Therefore, fiduciaries concerned with long-term preservation and growth of capital
should have some understanding of how ESG factors may affect their portfolios."
The third section of the report finds that while laws regarding fiduciary duty have changed little since the
Freshfields report, "many institutional investors are beginning to see their fiduciary duty as allowing for, or even
requiring, a more sustainable investment approach." The section examines several initiatives among pension
plans and institutional investors that explicitly incorporate ESG issues into their processes, and cites numerous
studies that provide guidance for institutional investors wishing to do so.
The third section of Fiduciary II also describes the integration of ESG criteria into new asset classes, such as
private equity and property investment, and financial sectors such as insurance.
Butch Bucani, Program Officer for Insurance and Investment at UNEP, and the Fiduciary II Project Manager and
Chief Editor, said, "Many leading institutional investors are adopting longer-term and more responsible and
sustainable investment strategies, and in fact are moving toward greater integration of ESG issues into overall
investment philosophy and practice."
Bucani continued, "In order to achieve the original vision of the Freshfields report, ESG issues should be
embedded into the legal contracts between asset owners and asset managers. The report makes the case that
asset managers have a duty to proactively raise ESG issues with their clients."
He concluded, "Taking ESG issues into account will align institutional investors with the interests of society."
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Advisors Must Raise Environmental, Social
& Governance Issues with Clients - New
Report
By Sivonne Binks
Created 23/07/2009 - 13:21
A group of US asset managers, representing approximately $US2 trillion in assets under management, say that integrating
environmental, social, and governance (ESG) considerations into investment decisions should be a legal responsibility.
This follows the publication of a new report called Fiduciary Responsibility - Legal and Practical Aspects of Integrating
Environmental, Social and Governance Issue into Institutional Investment, produced by the Asset Management Working
Group of United Nations Environment Programme Finance Initiative (UNEP FI), which is a partnership between the UN's
environmental arm and over 180 financial institutions worldwide.
In the report Calvert Investments, ClearBridge Advisors, Pax World Investments, and UNEP FI experts revealed key findings
and discussed the responsibility fiduciaries have to incorporate ESG factors into investment decisions.
Paul Hilton, Director of Advanced Equities Research at Calvert, and the Fiduciary II Co-Project Leader says the report
makes the case that prudent fiduciaries should consider material ESG issues as an integral part of their investment
decisions.
Hilton says this report takes the next step by making the case that advisors must be proactive in raising ESG issues with
their clients, and by collectively calling on the investment industry, policymakers and civil society to move toward responsible
and sustainable capital markets to help avert a 'Natural Resources Crisis'.
Dr. Julie Fox Gorte, Senior Vice President, PAX World Management Corp., Co-Chair of UNEP FI Asset Management
Working Group says this report makes a powerful case that investment managers may be putting clients at risk if ESG
issues aren't considered, and should be held responsible for those decisions. There must be a shift in investment philosophy
to focus more on long-term, sustainable options, rather than short-term gains.
The report says professional investment advisors and service providers - such as investment consultants and asset
managers--may have a legal obligation to incorporate ESG issues into their investment services or face a very real risk that
they may open themselves up to legal liabilities if they do not.
The report also provides indicative legal language that can be used to embed ESG considerations in the investment
management agreements and related legal contracts between institutional investors and their asset managers.
KEY HIGHTLIGHTS OF THE REPORT:
- The global economy has now reached the point where ESG issues are a critical consideration for all institutional investors
and their agents.
- Investment consultants and asset managers have a duty to proactively raise ESG issues within their advice and services to
institutional investors.
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- ESG issues must be embedded in the legal contracts between institutional investors and their asset managers to hold
asset managers to account, and that ESG issues should be included in periodic reporting by asset managers. Equally, the
performance of asset managers should be assessed on a longer-term basis and linked to long-term incentives.
- Institutional investors will increasingly come to understand the financial materiality of ESG issues and the systemic risk
they pose, and the profound long-term costs of unsustainable development and the consequent impacts on the long-term
value of their investment portfolios.
- Institutional investors will increasingly apply pressure to their asset managers to develop robust investment strategies that
integrate ESG issues into financial analysis, and to engage with companies in order to encourage more responsible and
sustainable business practices.
- Policymakers should ensure prudential regulatory frameworks that enable greater transparency and disclosure from
institutional investors and their agents on the integration of ESG issues into their investment process--as well as from
companies on their performance on ESG issues.
- Civil society institutions should collectively bolster their understanding of capital markets such that they can play a full role
in ensuring that capital markets are sustainable and delivering responsible ownership practices.
- Market incentives that reward long-term investment must be made to help create responsible and sustainable capital
markets would help identify future challenges in the financial system, reduce the chances of further crises and help avert a
"Natural Resources Crisis"--and accelerate the transformational process to a green, inclusive and sustainable global
economy.
The 120-page report titled: Fiduciary Responsibility - Legal and Practical Aspects of Integrating Environmental, Social and
Governance Issue into Institutional Investment can be found at www.unepfi.org [1]
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Is Responsible Investing a Must, or a Should? UNEP
FI on Fiduciary Responsibility
By: Alan Petrillo | Friday, July 24th, 2009

Institutional investors may have a fiduciary duty to consider environmental, social, and
governance (ESG) factors, according to a new study from the United Nations Environment
Programme Finance Initiative (UNEP FI). In reporting on “Fiduciary Responsibility,” Social
Funds’ Robert Kropp expressed the uncertainty that still surrounds the question of ESGrelated fiduciary responsibilities:
“The report argues that consultants may well have a legal duty to proactively raise ESG
issues with their clients. The report also recommends that ESG issues be embedded into
legal contracts between asset owners and asset managers.”
As the case for managers’ ESG-related obligations under securities and trust law is still
open, UNEP FI says, ESG proponents should encourage clients to demand integration from
their advisors. For now, asset owners, not courts, must drive ESG integration – though
lawmakers may yet embed responsible investing into managers’ obligations.
“We need to live off the interest”
In his introduction to the 101-page report, Achim Steiner of UNEP FI says that the
economic crisis “requires us to review the economic models this century has inherited
from the last one.” He places particular emphasis on the environment, declaring that “we
are living off the Earth’s capital – we need to live off the interest.”
Towards this end, “Fiduciary Responsibility” describes how some shareholders have begun
to consider the ESG performance of the companies they invest in. While the report does
not prove that ESG integration is a fiduciary duty, it does offer practical reforms that
would help create such duties. For example, UNEP FI calls out signatories of the Principles
for Responsible Investment (PRI): “…In order to maintain their membership, all asset
manager and asset owner signatories [should be required to] embed ESG issues in their
legal contracts.”
UNEP FI also says that government should redefine the work of fiduciaries:
“Global capital market policymakers should also make it clear that advisors to institutional
investors have a duty to proactively raise ESG issues within the advice that they provide,
and that a responsible investment option should be the default position.
“Furthermore, policymakers should ensure prudential regulatory frameworks that enable
greater transparency and disclosure from institutional investors and their agents on the
integration of ESG issues into their investment.”
Commentary on ESG and Fiduciary Duty
“Fiduciary Responsibility” is the sequel to a 2005 UNEP FI study, called the “Freshfields
report” after the consultants who prepared it, that helped spur the creation of the PRI.
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The new report includes a literature review of “practical developments” in ESG integration;
the results of a survey of how major investment managers approach the topic; and
commentary from UK and US experts in fiduciary law.
Quayle Watchman Consulting describes how attitudes and laws have changed since 2005.
In the UK, the law now impels corporate directors to consider the broader effects of their
decisions:
“Under current United Kingdom company law legislation, the Companies Act 2006 (the
‘2006 Act’) imposes duties on company directors to report on the environmental and
social impacts of their business activities.
“[Guidance] on the duty of directors to promote the success of the company under section
172 of the 2006 Act, which is the principal replacement duty for the common law fiduciary
duties of company directors, also adds that ‘success’ is to be judged in terms of long-term
increase in the value of the company rather than short-term gains.”
The obligations of directors have changed, but Quayle Watchman notes that “the
government declined to introduce amending legislation to clarify the position of pension
fund trustees.” While trustees may consider ESG factors in their investment decisions,
there is no legal imperative to do so. Quayle Watchman considers the roots of trustees’
“short-termism”:
“There appears to be resistors to responsible investing which relate to deeply-rooted
characteristics of the investment decision-making system including: the mandates that
pension funds and their investment consultants set; the systems for measuring and
rewarding performance (which focus on peer comparison and beating benchmarks rather
than on fulfilling the long-term liabilities of pension funds); and the competencies of
service providers (e.g. sell-side analysts).
“The effect of this resulting short-termism is that less attention is paid to responsible
investment matters than is appropriate—these issues are too long-term in nature to affect
the day-to-day behavior of fund managers.”
Asset Owners Must Lead Their Managers
Quayle Watchman explains how investors, “in the absence of government legislation or
regulations, codes of practice or guidance,” can build a long-term perspective into capital
markets. They note the impact of the PRI program, which has attracted more than 550
signatories, representing approximately $18 trillion in assets under management.
Responsible investment, conducted at this scale, has helped shift the financial sector’s
priorities. “Fiduciary Responsibility” cites Bloomberg’s placement of carbon emissions data
on its terminals as evidence that sustainability is now a mainstream concern.
In the aftermath of the global financial crisis, fiduciary duties may undergo a broader
philosophical shift. According to Quayle Watchman:
“The courts accept, despite the widespread use of mathematical modeling, that
investment is an art rather than a science, and that there is a wide spectrum of opinion on
investment which may be held by advisers without an adviser acting negligently.”

34

Manifest - The Proxy Voting Agency
International | Independent | Impartial |

ESG integration – a legal requirement?
July 24, 2009, 12:51 pm

A report by the Asset Management Working Group of the United Nations Environment
Programme Finance Initiative links the integration of ESG (environmental, social and
corporate governance) issues into investment processes with legal responsibilities of
fiduciaries (including pension trustees, asset managers and investment advisors). It also
calls into question whether the institutional investment industry responsible ownership
activities have, to date, actually been fit for purpose.
The report, entitled ‘Fiduciary responsibility: Legal and practical aspects of integrating
environmental, social and governance issues into institutional investment’ follows on
from the 2005 Freshfields Report by the same group and the establishment of the UN
PRI in 2006. It encompasses a legal commentary on fiduciary duty and the
implementation of ESG in investment mandates, a survey of investment consultants on
ESG integration and a summary of practical developments on ESG integration. It lays
down a number of challenging provisions and observations designed to raise the profile
and demand for Responsible Investment (RI).
With respect to investment mandates, asset owners and their advisors are challenged to:
•
•
•
•

Establish RI as a default requirement of investment mandates instead of an
optional add-on;
Embed ESG issues into legal contracts and regulatory documentation (this could
be made a part of the UN PRI requirements for signatories);
Pro-actively raise ESG issues during take-on processes; and
Report to clients their UN PRI performance assessments.

The investment advisor industry survey revealed the enduring overall impression of a
‘tick box’ mentality to ESG issues, which needs recognition both by regulators and civil
society. The impact of Principle 4 of the PRI (inclusion of ESG in requests for
proposals and the alignment of monitoring, performance indicators and incentive
structures accordingly) is a “notable increase in the overall levels of ESG integration
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and engagement among asset managers” despite the fact that many signatories have
some way to go on its’ implementation.
The report saves its most incisive assertion for last: “Some have argued that the ongoing
financial crisis may not have been so deep or so protracted if institutional investors had
been collectively willing to challenge the financial institutions that were at the heart of
creating the systemic risks within the financial system. We also believe that one of the
most important lessons from the crisis is that institutional investors’ responsible
ownership needs to be strengthened in order to be fit for purpose”.
Much lip service has been paid to the importance of integrating ESG into investment
processes. This report importantly raises the bar from ESG integration being a ‘nice to
have’ to the point of becoming an integral part of legal fiduciary responsibility and
fitness for purpose of investment ownership strategy.
‘Fiduciary responsibility: Legal and practical aspects of integrating environmental,
social and governance issues into institutional investment’
Freshfields Report
UN PRI
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Report predicts legal threat if ESG factors
are ignored
By Barry B. Burr
Source: Pensions & Investments
Date: July 27, 2009

Some pension funds, investment managers and consultants that ignore environmental,
social and corporate governance factors in their investment decisions do so at their own
risk, according to a new U.N. report.
Pension fund fiduciaries under ERISA are “arguably required” to integrate ESG issues into their regular
investment decision-making process, Paul A. Hilton, director of advanced equities research, Calvert
Investments and co-leader of the project that produced the report, said at a July 21 teleconference on the report.
And investment managers and consultants could face negligence lawsuits if they don't consider such factors
when making investment decisions for pension funds and other clients, the report noted.
“These ESG issue are increasingly becoming very real and material issues that have bottom-line impacts on
companies,” Mr. Hilton said at the teleconference. “And so with that understanding, it's clear, unlike (using only)
a simple value approach, an approach that integrates these (factors) as part of the regular investment process
is arguably required by any major fiduciary and that certainly holds true” under the Employee Retirement
Income Security Act of 1974. “ERISA language says if it is a material issue, it needs to be considered (in the
investment process), and a lot of these ESG factors are material issues,” Mr. Hilton said in an interview after the
teleconference. “Within the report is a call to policymakers to be more clear on the responsibility of (fiduciary)
investors,” he continued.
Butch Bucani, program officer-insurance and investment of the United Nations Environment Program, said at
the teleconference that the report makes the case of “consultants and asset managers having a duty to
proactively raise ESG issues within their advisory services to asset owners.” Mr. Bucani was the project
manager and chief editor of the report.
“In tendering for investment mandates, it would be expected that the investment consultant or asset manager
would raise ESG considerations as an issue to be taken into account and discussed with the client, even if the
pension fund had not specified ESG considerations as material to the tender,” Paul Watchman, CEO of Quayle
Watchman Consulting, said in the report. Mr. Watchman was a legal consultant on the report.
“If the investment consultant or asset manager fails to do so, there is a very real risk that they will be sued for
negligence on the ground that they failed to discharge their professional duty of care to the client by failing to
raise and take into account ESG considerations,” he said.
Among the recommendations in the report, “Advisers to institutional investors have a duty to proactively raise
ESG issues within the advice that they provide, and that a responsible investment option should be the default
position. Therefore, responsible investment, active ownership and the promotion of sustainable business
practices should be a routine part of all investment arrangements, rather than the optional add-on which many
consultants appear to treat it as.”
The report, “Fiduciary Responsibility: Legal and Practical Aspects of Integrating Environmental, Social and
Governance Issues into Institutional Investment,” was prepared by the asset management working group of the
United Nations Environment Program's Finance Initiative, which is a partnership of the U.N. and some 180
investment firms, banks, and insurance companies.
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July 28, 2009

"A New Green Deal" - UNEP Asset Management Working Group Report
***

Calling for a ‘Global Green New Deal’
Sustainable Investing -- Report Points to Progress and Critical Issues
550 fund firms have signed key Principles for Responsible Investment (PRI), representing over US$18 trillion
under management - but critical "green" issues are still not top priority for most of the industry, says the
study by the Asset Management Working Group of the united Nations Envoironmental Program (UNEP) The report: Fiduciary Responsibility – Legal and Practical Aspects of Integrating Environmental, Social and
Governance Issue into Institutional Investment
The PRI, formulated in 2006, is an investor initiative in partnership with UNEP FI and the UN Global Compact,
and
provides a framework through which institutional investors can publicly commit to incorporating Environmental,
Social, and Governance (ESG) issues into mainstream investment decision-making and ownership
practices.

Important endorsement from Norway's Finance Minister (Norway manages one of the
world's largest sovereign wealth funds)
Kristin Halvorsen
Minister of Finance, Norwegian Ministry of Finance
“Given the strength of the scientific evidence linking human activity with climate change, and the associated
economic, social and political risks, I believe it is prudent for fiduciaries of financial institutions to consider
the implications of climate change for strategic asset allocation decisions. The Ministry of Finance has
recently detailed plans to establish a new environmental investment programme—aimed at investments that
can be expected to yield indisputable environmental benefits, such as climate-friendly energy, improving
energy efficiency, carbon capture and storage, water technology and management of waste and pollution. In
addition, the Ministry is going to participate in a comprehensive research project managed by the consulting
firm Mercer, which aims at assessing the impact of climate change on financial markets, as well as
implications for strategic asset allocation. This is set up as a collaborative project where other investors are
encouraged to join in.”

UNEP's Perspective
Achim Steiner
United Nations Under-Secretary-General and Executive Director, United Nations Environment Programme
“To be able to sustain their wealth creation role, investors and companies have a fundamental role to play in
supporting the transition to a green economy. The recent crisis cannot be an alibi for inaction, but a call for
action.”
As UNEP points out, " 2009—A powerful group of asset managers, representing around USD 2 trillion in assets
under management, are arguing that integrating environmental, social and governance (ESG)
considerations into investment decisions is no longer just a luxury, but a legal responsibility. The new report
with the United Nations Environment Programme (UNEP), underlines how the world’s largest institutional
investors—such as pension funds, insurance companies, sovereign wealth funds, mutual funds and
foundations—have a central role in assisting the transition to a low carbon and resource efficient Green
Economy."
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The Report's Key Messages from the Working Group
(also see report press releases from UNEP and from the Calvert Group press release)
We believe that through the integration of ESG issues into investment policymaking and decisionmaking,
institutional investors—and the companies that they invest in—will be able to sustain their wealth creation
role and play their fundamental role in the creation of a more sustainable global economy that invests in real
and inclusive long-term growth, genuine prosperity and job creation, in line with UNEP’s Green Economy
Initiative4 and the broad objectives of its ‘Global Green New Deal’:
Make a major contribution to reviving the world economy, saving and creating jobs, and protecting vulnerable
groups;
Reduce carbon dependency and ecosystem degradation, putting economies on a path to clean and stable
development;
Further sustainable and inclusive growth, achieve the Millennium Development Goals, and end extreme poverty
by 2015.
We are collectively calling for the following actions:
Advisors to institutional investors have a duty to proactively raise ESG issues within the advice that they
provide, and that a responsible investment option should be the default position. Therefore, responsible
investment, active ownership and the promotion of sustainable business practices should be a routine part
of all investment arrangements, rather than the optional add-on which many consultants appear to treat it
as.
The Principles for Responsible Investment (PRI) should specify that—in order to maintain their membership—all
asset manager and asset owner signatories will be required to embed ESG issues in their legal contracts—
such as investment management agreements, and Statements of Investment Principles or Investment
Policy Statements. The PRI requires that ‘where consistent with fiduciary responsibilities’ signatories should
commit to integrating ESG issues into investment analysis; to being active, responsible owners by
promoting good corporate practice in these areas; and to reporting on what actions they have taken. We
believe that embedding ESG issues in their legal contracts will help asset owners hold asset managers to
account for delivering on this important aspect of asset management.
Similarly, all consultants, asset managers and other service providers that are signatories to the PRI should
make a commitment to proactively raise ESG issues within their advisory and client take-on process.
Critically, the PRI monitors the performance of its signatories in delivering the six principles via a relatively
detailed questionnaire. This involves an annual assessment that benchmarks each signatory’s performance
in relation to each principle. This analysis is then shared with signatories, many of whom unfortunately do
not share it with their clients, whose assets they manage. While reporting on performance to the PRI is one
principle of the PRI, signatories are not required to share these performance assessments with their clients.
As asset owners have a fiduciary duty in this area, their agents should be required to make this information
available to them at no additional cost. Ultimately, this will lead to more informed market demand for
responsible investment.
The most important aspect of the PRI is arguably that institutional investors, collectively representing
approximately USD 18 trillion in assets under management to date, have endorsed Principle 4, which states
that:
‘We will promote acceptance and implementation of the Principles within the investment industry’, including
possible concrete actions such as but not limited to following: ‘Include Principles-related requirements [ESG
integration and engagement requirements] in requests for proposals (RFPs); and ‘Align investment
mandates, monitoring procedures, performance indicators and incentive structures accordingly (for
example, ensure investment management processes reflect long-term horizons when appropriate).’
Concluding views on fiduciaries, policymakers and civil society:
1. Fiduciaries have a duty to consider more actively the adoption of responsible investment strategies.
2. Fiduciaries must recognise that integrating ESG issues into investment and ownership processes is part of
responsible investment, and is necessary to managing risk and evaluating opportunities for long-term
investment.
3. Fiduciaries will increasingly come to understand the materiality of ESG issues and the systemic risk it poses,
and the profound long-term costs of unsustainable development and its consequent impacts on the longterm value of their investment portfolios.
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4. Fiduciaries will increasingly apply pressure to their asset managers to develop robust investment strategies
that integrate ESG issues into financial analysis, and to engage with companies in order to encourage more
responsible and sustainable business practices.
5. Global capital market policymakers should also make it clear that advisors to institutional investors have a
duty to proactively raise ESG issues within the advice that they provide, and that a responsible investment
option should be the default position. Furthermore, policymakers should ensure prudential regulatory
frameworks that enable greater transparency and disclosure from institutional investors and their agents on
the integration of ESG issues into their investment process, as well as from companies on their performance
on ESG issues.
6. Finally, civil society institutions should collectively bolster their understanding of capital markets such that
they can play a full role in ensuring that capital markets are sustainable and delivering responsible
ownership.
The key question is whether these current trends among fiduciaries, along with commensurate actions from
policymakers and civil society institutions, will reach a tipping point where the asset management industry is
sufficiently engaged to help avert the Natural Resources Crisis. Some have argued that the ongoing
financial crisis may not have been so deep or so protracted if institutional investors had been collectively
willing to challenge the financial institutions that were at the heart of creating the systemic risks within the
financial system. We also believe that one of the most important lessons from the crisis is that institutional
investors’ responsible ownership needs to be strengthened in order to be fit for purpose. In conclusion, we
believe that the global economy has now reached the point where ESG issues are a critical consideration
for all institutional investors and their agents.

The UNEP FI Asset Management Working Group
Acuity Investment Management, Canada
AIG Investments, United States
Aviva Investors, United Kingdom
BNP Paribas Asset Management, France
Calvert Investments, United States
ClearBridge Advisors, United States
Eurizon Capital (Intesa Sanpaolo Group), Italy
Groupama Asset Management, France
Henderson Global Investors, United Kingdom
HSBC Global Asset Management, France
Mitsubishi UFJ Trust & Banking Corp., Japan
Nikko Asset Management, Japan
Pax World Management Corp., United States
RCM, United Kingdom
Santander Brasil Asset Management, Brazil
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Invest Responsibly – It’s the Law
Added: July 29, 2009

"There is no legal excuse now not to invest responsibly." Paul Clements-Hunt, Head, UNEP
Finance Initiative
July 20, 2009 - A powerful group of asset managers, representing around USD 2 trillion in assets
under management, are arguing that integrating environmental, social and governance (ESG)
considerations into investment decisions is no longer just a luxury, but a legal responsibility.
The case, outlined in a new report with the United Nations Environment Programme (UNEP),
underlines how the world’s largest institutional investors-such as pension funds, insurance
companies, sovereign wealth funds, mutual funds and foundations - have a central role in
assisting the transition to a low carbon and resource efficient Green Economy.
Indeed, the report says that professional investment advisors and service providers-such as
investment consultants and asset managers - to institutional investors may have a far greater
legal obligation to incorporate ESG issues into their investment services or face "a very real risk
that they will be sued for negligence" if they do not.
This much-awaited sequel to the landmark 2005 "Freshfields Report" which, until now, has
arguably been the single most effective document for promoting the integration of environmental,
social and governance (ESG) issues into institutional investment, was produced by the Asset
Management Working Group of UNEP Finance Initiative (UNEP FI), a unique partnership between
the UN’s environmental arm and over 180 financial institutions worldwide.
This 2009 follow-on report, "Fiduciary responsibility -- Legal and practical aspects of integrating
environmental, social and governance issues into institutional investment," provides a legal
roadmap for fiduciaries looking for concrete steps to make operational their commitment to
responsible investment.
One of the major contributors to the new report is internationally-recognised fiduciary law expert,
Paul Watchman, the principal author of the Freshfields Report.
Watchman notes in the report, "It is necessary for investment management agreements or the
equivalent contract between pension funds and asset managers to use ESG language in order to
clarify the expectations of the parties to the contract. In particular, it is important that it is made
absolutely clear to beneficiaries, pension fund trustees and asset managers that ESG is regarded
as a mainstream investment consideration."
Key findings of the Fiduciary II report:
* The global economy has now reached the point where ESG issues are a critical consideration for
all institutional investors and their agents.
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* Investment consultants and asset managers have a duty to proactively raise ESG issues within
their advice and services to institutional investors-and that an investment option that takes into
account ESG issues should be the default position. Global capital market policymakers should also
make this duty clear.
* ESG issues must be embedded in the legal contracts between institutional investors and their
asset managers to hold asset managers to account, and that ESG issues should be included in the
periodic reporting by asset managers. Equally, the performance of asset managers should be
assessed on a longer-term basis and linked to long-term incentives.
* Institutional investors will increasingly come to understand the financial materiality of ESG
issues and the systemic risk it poses, and the profound long-term costs of unsustainable
development and its consequent impacts on the long-term value of their investment portfolios.
* Institutional investors will increasingly apply pressure to their asset managers to develop robust
investment strategies that integrate ESG issues into financial analysis, and to engage with
companies in order to encourage more responsible and sustainable business practices.
* Policymakers should ensure prudential regulatory frameworks that enable greater transparency
and disclosure from institutional investors and their agents on the integration of ESG issues into
their investment process-as well as from companies on their performance on ESG issues.
* Civil society institutions should collectively bolster their understanding of capital markets such
that they can play a full role in ensuring that capital markets are sustainable and delivering
responsible ownership practices.
* Market incentives that reward long-term investment must be made to help create responsible
and sustainable capital markets that would help identify future challenges in the financial system,
reduce the chances of further crises and help avert a "Natural Resources Crisis"-and accelerate
the transformational process to a green, inclusive and sustainable global economy.
These issues will be discussed at the upcoming UNEP FI 2009 Global Roundtable taking place in
Cape Town, South Africa on October 22-23 2009. Thematic discussions during the Global
Roundtable will build around research and genuine ideas on sustainable finance including
proposals on financing climate change mitigation articulated in the Green Paper - Financing Global
Deal on Climate Change, reality check and promotion of integration of ESG issues in asset
management, insurance, pension funds articulated in the Fiduciary II report, showcasing real-life
effective ESG risk identification and positive sustainability impact of fund management complied
through Environmental and Social Responsibility Observatory from across the globe, and much
more.
These issues will also be a major topic at GLOBE 2010 taking place in Vancouver, March 24-26,
2010.
The Executive Summary of the report is available for download.

SOURCE: UNEP-FI
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July 2009

UNEP releases sequel to its landmark report on
fiduciary responsibility
UNEP: Fiduciary responsibility - legal and practical aspects of integrating environmental, social and
governance issues into institutional investment (Jul 09)

EUROPE - The United Nations Environmental Program Finance Initiative (UNEP FI) Asset Management
Working Group has launched the much-awaited sequel to its landmark 2005 report, which has
arguably been the single most effective document for promoting the integration of environmental,
social and governance (ESG) issues into institutional investment. This follow-up report provides a legal
roadmap for fiduciaries looking for concrete steps to operationalise their commitment to responsible
investment.

July 2009

UN Report on Fiduciary Responsibility Released; Sr. Analyst Jonas Kron
Acknowledged for Contribution
The United Nations Environment Program Finance Initiative (UNEP-FI) just issued its follow up report to the
ground breaking “Freshfields Report.” ”Fiduciary Responsibility: Legal and Practical Aspects of Integrating
Environmental, Social and Governance Issues Into Institutional Investment” is intended to provide tangible
recommendations to fiduciaries and give them a legal roadmap with which to achieve their commitment to
responsible investment.
The report acknowledges the contribution’s of Trillium Asset Management Corporation Senior Analyst Jonas
Kron.
The report is another important step in encouraging the integration of environmental, social and governance
(ESG) issues into institutional investment and management decisions. We are proud of our contributions to the
report as a member of the legal team and look forward to continuing our support of similar efforts at the United
Nations.
The report can be viewed here.
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THE GREEN PAGES

August 2009

Build a good green economy – or get sued
"As investors return to the markets, the question remains whether the
funds will only go to the brown economy of yesterday - or to a new Green
Economy," says Achim Steiner, UN Under-Secretary-General and UNEP
Executive Director.
But a powerful group of asset managers, representing around USD 2
trillion in assets under management, are arguing that green investment is
no longer just a luxury, but a legal responsibility.
The case, outlined in a new report, Fiduciary Responsibility - Legal and Practical Aspects of
Integrating Environmental, Social and Governance Issues into Institutional Investment, with the
United Nations Environment Programme (UNEP), underlines how the world's largest institutional
investors -such as pension funds, insurance companies, sovereign wealth funds, mutual funds
and foundations -have a central role in assisting the transition to a low carbon and resource
efficient Green Economy.
However, investors have a legal obligation to raise environmental, social and governance (ESG)
considerations or face legal repercussions. "In tendering for investment mandates, it would be
expected that the investment consultant or asset manager would raise ESG considerations as an
issue to be taken into account and discussed with the client even if the pension fund had not
specified ESG considerations as material to the tender," says Paul Watchman, principal author of
the original 2005 "Freshfields Report", the prequel to this new Fiduciary Report. "If the
investment consultant or asset manager fails to do so, there is a very real risk that they will be
sued for negligence on the ground that they failed to discharge their professional duty of care to
the client by failing to raise and take into account ESG considerations." He emphasises that
financial professionals on all levels need to "proactive" on the relevant issues of ESG.
The original "Freshfields Report", was one of the first legal interpretations of ESG issues in the
context of fiduciary law in nine major capital market jurisdictions, and is considered by key
opinion formers in the investment industry as the single most effective document for promoting
the integration of ESG issues into institutional investment.
Financial institution and government bodies are recognising the need to marry fiscal responsibility
with ESG issues on both a macro and micro level. "By virtue of our long-term investments in a
large number of the world's companies, we have a responsibility for and an interest in promoting
good corporate governance and safeguarding environmental and social concerns," says Kristin
Halvorsen, the Norwegian Minister of Finance who wrote the Foreword for the report.
Source: UNEP
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Fiduciary duties - the CSR mantra?
by Erin Lyon elyon@csr-asia.com

Fiduciary duties may not seem a sexy topic to many but to those focused on CSR it is and will
increasingly become a key phrase. Developing legitimate arguments to promote CSR is a continuing
challenge for those who work in the industry. “Why should we do it?” is always the starting point for
many companies, and rightly so. There is a growing spectrum of arguments as to why companies
should be looking to create sustainable growth, but one of the crucial drivers going forward is the role
that pension funds will play. A recent report titled ‘The time to lead is now - The Adoption of ESG
analysis by Asian Government Pension Funds’ (the Report) by the Association for Sustainable and
Responsible Investment in Asia (ASrIA) makes this argument very clearly.
It is evident that Asia is currently experiencing an enormous demographic shift: the population of Asia
and the Pacific over 65 is set to double between 1995 and 2050 this will result in much of the region
facing enormous social changes. Public pension funds are designed to be structured in a way that
meets the needs of a retired population. The Report finds that pension funds across Asia have
significant liabilities and face serious future funding problems. It further argues that managing a fund
for the long term offers pension fund trustees a framework through which to examine country level
challenges. Long term management means that a responsible investment framework inevitably comes
into play.
So what is a “fiduciary duty”, and why is it/ should it become music to our ears? A fiduciary duty is a
duty imposed upon a person or organization that exercises some discretionary power in the interests of
another person in circumstances that give rise to a relationship of trust and confidence. For pension
funds the primary fiduciary duty is to carry out investment decisions in the interest of its beneficiaries
(those who contribute to their pension pot!) acting prudently and in accordance with its governing
documents. Effectively if you are in a position where you have this duty you have to act in the best
interest of those you represent, not a duty to be taken lightly.
A 2005 research report commissioned by UNEPFI has been instrumental in making the argument that
for pension funds to meet their fiduciary duty (in the markets reviewed Australia, Canada, France,
Germany, Italy, Japan, Spain, UK and US) that the integration of Environment, Social and Governance
(ESG) issues into investment analysis in order to predict financial performance more reliably is clearly
permissible, and is under some circumstances required. There is no reason to believe that other pension
funds in Asia would have any different governing systems that would mean that integrating ESG
criteria into investment decisions is not a fiduciary duty. In fact, arguably both government investment
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companies and sovereign wealth funds could equally find that they have similar fiduciary duties if they
are deemed to be an organization representing the best interests of a nation (their beneficiaries). In fact
UNEPFI has recently commissioned a further report ‘Fiduciary II’ which goes even further in making
the argument for the fiduciary duty of pension funds and the responsibilities of their service providers.
Those commissioning Fiduciary II have concluded that:
1. Fiduciaries have a duty to consider more actively the adoption of responsible investment
strategies.
2. Fiduciaries must recognise that integrating ESG issues into investment and ownership
processes is part of responsible investment, and is necessary to managing risk and evaluate
opportunities for long-term investment.
3. Fiduciaries will increasingly come to understand the materiality of ESG issues and the systemic
risk it poses, and the profound long-term costs of unsustainable development and its
consequent impacts on the long-term value of their investment portfolios.
4. Fiduciaries will increasingly apply pressure to their asset managers to develop robust
investment strategies that integrate ESG issues into financial analysis, and to engage with
companies in order to encourage more responsible and sustainable business practices.
5. Global capital market policymakers should also make it clear that advisors to institutional
investors have a duty to proactively raise ESG issues within the advice that they provide, and
that a responsible investment option should be the default position. Furthermore, policymakers
should ensure prudential regulatory frameworks that enable greater transparency and disclosure
from institutional investors and their agents on the integration of ESG issues into their
investment process, as well as from companies on their performance on ESG issues.
6. Finally, civil society institutions should collectively bolster their understanding of capital
markets such that they can play a full role in ensuring that capital markets are sustainable and
delivering responsible ownership.
The Report argues that Asian pension funds have a fiduciary duty, a clear responsibility, to integrate
ESG analysis. What does this mean for business and for civil society in Asia as a result? In order to be
able to meet their fiduciary duties pension funds will need more information from companies – better
ESG disclosure will be a requirement and there will be increased pressure to incorporate long term and
ESG issues into strategic planning as standard. It will be interesting to see how this develops in each
market – will leading businesses take their ESG performance to their institutional investors and force
them to value it, or will these pension funds drive ESG performance into companies in which they
invest? Arguably, a blend of the two.
In short if Asian pension funds begin to accept and fulfill their ESG fiduciary duties, companies will
need to disclose more, that disclosure will have to meet accepted international practices for ESG
disclosure in order to be relevant and valued. For civil society in Asia it will mean a need to develop
sophisticated mechanisms to measure the impact of business on society and the environment and to
develop a system to partner with both institutional investors and business to create value to assist with
creating sustainable growth.
Copies of the reports mentioned in this article can be found here:
The Time to Lead is Now – The Adoption of ESG Analysis by Asian Government Pension Funds July
2009 www.asria.org
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Fiduciary II - Fiduciary Responsibility – legal and practical aspects of integrating environmental,
social and governance issues into institutional investment July 2009 www.unepfi.org
Fiduciary I – A legal framework for the integration of environmental, social and governance issues
into institutional investment Oct 2005 www.unepfi.org
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August 2009

Responsible Investing
Fiduciary Responsibility
One of the debates in trustee circles currently is what to do with the "SRI" issue. Is there a legal
obligation on them to take into account Environmental, Social and Governance factors (ESG) in
overseeing the assets of the members? Connected to this is the question on whether their advisors,
predominantly the consulting industry, have any legal obligation to provide advice on the role of
material ESG factors in Fund strategy designed, mandate construction and overall fund management.
In 2005 a report research by Freshfields (The Freshfields Report ), published under the auspices of the
United Nations Environment Programme's Finance Initiative (UNEP FI see http://www.unepfi.org/ )
argued compellingly for the integration of material ESG factors into investment management.
This last month an updated report with more specific recommendations was released. "Fiduciary II" ,
as the report is being referred to, gives us an view on the state of play within the investment world
today with a particular focus on the materiality of ESG factors within pension fund management and
more importantly the role of key Fiduciaries in the process. The report reaches 6 key conclusions:
"Fiduciaries have a duty to consider more actively the adoption of responsible investment strategies.
•

•

•

•

•

Fiduciaries must recognise that integrating ESG issues into investment and ownership
processes is part of responsible investment, and is necessary to managing risk and evaluating
opportunities for long-term investment.
Fiduciaries will increasingly come to understand the materiality of ESG issues and the systemic
risk it poses, and the profound long-term costs of unsustainable development and its
consequent impacts on the long-term value of their investment portfolios.
Fiduciaries will increasingly apply pressure to their asset managers to develop robust
investment strategies that integrate ESG issues into financial analysis, and to engage with
companies in order to encourage more responsible and sustainable business practices.
Global capital market policymakers should also make it clear that advisors to institutional
investors have a duty to proactively raise ESG issues within the advice that they provide, and
that a responsible investment option should be the default position. Furthermore, policymakers
should ensure prudential regulatory frameworks that enable greater transparency and disclosure
from institutional investors and their agents on the integration of ESG issues into their
investment process, as well as from companies on their performance on ESG issues.
Finally, civil society institutions should collectively bolster their understanding of capital
markets such that they can play a full role in ensuring that capital markets are sustainable and
delivering responsible ownership."

We think this report is likely to become a key reference document for SA Fiduciaries, as the need to
achieve a more sustainable capital market heats up.
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Fiduciary Responsibility: Legal and Practical Aspects of Integrating
Environmental, Social and Governance Issues into Institutional
Investment
Publisher

UNEP Financial Initiative

Publication date

July 2009

Type

Reports

Language

English

Link

Fiduciary Responsibility: Legal and Practical Aspects of Integrating Environmental, Social and Governance Issues into

Institutional Investment
Free/Pay for content Free

Fiduciary has three major elements:

•

The first part is an exploration of the legal perspective on how best to operationalise the integration
of ESG issues into the investment process, particularly with respect to investment mandates and
investment management contracts.

•

The second part is an analysis of responses to a pioneering survey questionnaire sent by the AMWG
to investment management consulting firms, covering ESG issues as they relate to various aspects
of the investment management process, including legal language.

•

The third part is a literature review that focuses on practical developments on the integration of ESG
issues into the investment process, providing insights into the extent to which institutional investors
have adopted, and can adopt, longer-term and more sustainable investment approaches.
In addition, the literature review covers legal developments on fiduciary duty and ESG issues since,
and including, the Freshfields Report

Copyright © 2008 EABIS/EFMD. Site by LUCITA.
Source URL: http://www.businessinsociety.eu/resources/3103
Links:
[1] http://www.unepfi.org/fileadmin/documents/fiduciaryII.pdf
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Engaged in ESG
September 18, 2009 | Doug Watt

Martin Grosskopf understands why pension plan sponsors might be reluctant to include environmental, social
and governance (ESG) issues in their investment decision-making process. But the director of sustainability
research and fund manager at Acuity Investment Management strongly believes that ESG adds value to
investment returns over the long term. And he agrees with the recommendations of a new UN report, which
suggests that plan sponsors who are not willing to assess ESG issues are leaving themselves open to potential
legal liability.
Grosskopf may be somewhat biased: he's been a member of the United Nations Environment Programme
Finance Initiative Asset Management Working Group since 2003. This summer, that group released “Fiduciary
Responsibility: Legal and Practical Aspects of Integrating Environmental, Social and Governance Issues into
Institutional Investment.” The report, Fiduciary II for short, is a follow-up to a UN report on the same topic
released in 2005.
Responsible Regulation
Fiduciary II suggests that asset managers or investment consultants who fail to raise ESG issues with their
clients and embed those issues in legal contracts run “the very real risk of being sued for negligence”—even if
the pension fund had not specified ESG considerations as a material concern. “Institutional investment
consultants and asset managers have a professional duty of care to proactively raise ESG considerations with
their clients and failure to do so may have serious consequences,” the report warns.
However, pension plan sponsors needn't push the panic button. Although legal action is a possibility in such
cases, it's a fairly unlikely scenario.
“There is little relevant jurisprudence to indicate a liability, but this can only be established through a case being
brought forward,” says Jordan Berger, head of responsible investing with Mercer Canada. “That's one of the
interesting issues about fiduciary obligation; there is very little case law to either support or oppose including
responsible investment in the investment process,” Berger adds. “I really don't think that an absolute legal
obligation has been established, but there is a best practice expectation that I think is quite justified.”
Professor Benjamin Richardson of Osgoode Hall Law School in Toronto says the report's recommendations
raise the question of what is “responsible” and whether or not that should be legally regulated.
“To really transform financial markets, we may need some standardization of the notion of being responsible,”
he remarks. “Otherwise, it will likely remain only an instrumental business case consideration (i.e., consider
ESG issues only when they are financially material to your own portfolio).”
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“Canadian courts have hardly considered the relationship between SRI and fiduciary duties, unlike U.S. and
U.K. courts,” Richardson adds. “However, there have been some significant Canadian cases concerning the
fiduciary duties of company directors, which are indirectly relevant to this debate. Those cases have created a
more favourable legal climate for corporate social responsibility in Canada.”
Grosskopf points out that focusing too much on the legal liability aspect misses many important messages in the
101-page report. He says the report highlights some of the inadequacies of the current interpretations of
fiduciary duty. For instance, many pension funds retreat to the position that ESG issues cannot—or, at least,
should not—be considered in any weighting above financial value to the portfolio.
“I think the main recommendations that are critical in this report are that [ESG] issues are as relevant as
financial issues if they are material to the investment returns,” Grosskopf says. “What it really highlights is that
investment committees cannot say that ESG is an external issue and cannot be integrated into the investment
process.”
As a consultant, Berger supports the report’s recommendation that advisors to institutional investors have a duty
to proactively raise ESG issues as part of the advice they provide.
“I think that’s important—it’s a best practice,” he says. “Although one might quibble with the strength of the
conclusions, I think they have highlighted a critical issue, which is the responsibility of advisors to be informed
of recent trends in dealing with ESG factors and to recognize their responsibility to proactively raise concerns
with their clients. So it shifts the focus from, 'You cannot look at responsible investment' to 'You really have an
obligation to incorporate responsible investment insights when they can have a material impact on return and
risk.'”
Talking Points
Both Grosskopf and Berger note that, if nothing else, the report provides some important points for pension
funds and their advisors to consider. “It’s going to take the discussion of [ESG] issues to another level within
investment committees,” says Grosskopf.
Rachel Davies, an investment analyst with Acuity, says some corporate pension plans haven’t been actively
integrating ESG because they don’t have the appropriate legal language. “That was another goal of this report:
to give [pension plans] some tools so they can incorporate ESG issues into investment management contracts,”
Davies says.
For example, the report notes that if ESG considerations are relevant and material investment considerations for
pension funds, it then becomes necessary for those funds to use ESG language in order to clarify the
expectations of all parties to the investment contract. “In particular, it is important that it is made absolutely
clear to beneficiaries, pension fund trustees and asset managers that ESG is regarded as a mainstream
investment consideration.”
As well as embedding ESG language in contracts, ESG considerations and their application in practice should
be included as part of regular portfolio reviews, the report suggests. Pension fund trustees could also adopt—
and require their asset managers to adopt—the UN’s Principles for Responsible Investment. And the Investment
Policy Statement could be amended to include examples of international laws/treaties and voluntary guidelines
or principles that the investment industry has accepted as having a material effect on investment value, such as
the Universal Declaration of Human Rights, the Equator Principles and the Carbon Principles.
“Pension fund trustees should seek expert advice on their proposed investment strategy for each pension fund,
including expert advice on how best to incorporate ESG considerations into investment analysis and decisionmaking processes,” the report states.
Grosskopf concedes that finding that “expert advice” won’t be easy, simply because there aren’t a lot of people
in the investment community with financial and ESG expertise. “That has to change,” he says. “You have to be
hiring people that are able to bring these issues into the investment decision-making process. That's clearly a
skill gap that will need to be breached over the next few years.”
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Starting Fresh
The first UN report on fiduciary responsibility—commonly referred to as Freshfields—provided important
guidance for pension plans considering ESG implementation. The report also looked at the legal barriers to ESG
integration, with some discussion of materiality, Grosskopf explains.
“Can you actually establish a link between ESG issues and value in the investment process? The original
Freshfields report was the first time the issue had been looked at in that kind of scale.”
“I think the importance of Freshfields is that it cleared up an issue that seemed quite real in the investment
community but the report argued was not an issue at all: the supposed conflict between fiduciary responsibility
and responsible investment strategies,” Berger adds. “So it was saying, ‘Let's clear that obstacle to responsible
investment.’”
After Freshfields was released, the assets under management of institutional investors that incorporated ESG
issues into their investment process increased dramatically. However, perhaps the most significant development
that arose in the wake of Freshfields was the launch of the Principles for Responsible Investment (PRI) in 2006
by former United Nations Secretary General Kofi Annan.
The PRI now has nearly 600 signatories from the institutional investment community, including many of the
world's largest pension funds, representing about 18 trillion U.S. dollars in assets. Canadian signatories include:
• the Canada Pension Plan Investment Board,
• the Caisse de dépôt et placement du Québec,
• the British Columbia Municipal Pension Plan,
• the Public Service Alliance of Canada Pension Fund,
• Ethical Funds,
• Growthworks Capital, and
• Inhance Investment Management.
“The PRI is helping identify best practices among investors,” Fiduciary II states.
Growing Pains
Yet despite the success of the PRI, there have been some challenges. The report notes that very few asset owner
signatories to the PRI are adopting one of its main principles: the promotion and acceptance of PRI within the
investment industry, including ESG integration, the alignment of investment mandates, monitoring procedures,
performance indicators and incentive structures.
“The culture within many consultants and asset managers can be to neglect these issues and to treat them with a
“tick box” mentality, rather than an issue of substance which needs to be measured and appraised,” the report
states.
Some signatories are not adequately following all of the PRI's principles, says Osgoode Hall's Professor
Richardson, but it's difficult to quantify the extent of the problem. “As a voluntary code, without robust
compliance and enforcement machinery, some perfunctory implementation of the PRI should not be surprising.”
Grosskopf says he would like to see asset owners who are signed up to PRI, or even those who are not signed up,
incorporate ESG issues within their investment mandates as a standard practice. “Certainly, this has been a
focus within our process.”
Berger says it's important to recognize the worldwide scope of the PRI and the advantages that come with that
scale.
“It covers all asset classes, there are a huge number of participants and they have a strong internal dialogue, so
smaller institutions as well as larger institutions can learn from each other. It's a strong vibrant community,” he
notes. “Secondly, there's a commitment by PRI signatories to report on their progress and to essentially undergo
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an audit process. So for critics who worry about greenwashing, the PRI’s insistence on taking these
commitments seriously is really quite critical.”
“The PRI unites institutions and people from a variety of countries whereas regulatory responses are usually
worked out nation by nation,” Berger points out. “There hasn't been a great amount of cooperation among
international regulators until the recent crisis. The PRI really is a global phenomenon.”
Doug Watt is an Ottawa-based editor and writer specializing in socially responsible and sustainable investing.
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ESG as a legal obligation?
IPE.com 30 September 2009
The UN’s Fiduciary II aims to take ESG integration to the next stage, while a shift in US policy is pushing
demographic concerns up the agenda. Nina Röhrbein reports
ESG issues must be embedded in the legal contracts between institutional investors and their asset managers to
hold asset managers to account, and ESG issues should be included in the periodic reporting by asset managers.
This is a key finding of the ‘Fiduciary responsibility – Legal and Practical Aspects of Integrating Environmental,
Social and Governance Issues into Institutional Investment’ report by the Asset Management Working Group
(AMWG) of the United Nations Environment Programme Finance Initiative (UNEP FI), a partnership between
the UN’s environmental arm and over 180 financial institutions worldwide.
The study, known as Fiduciary II, is a follow-up to the AMWG’s 2005 Freshfields Report, which provided a
legal interpretation of ESG issues in the context of fiduciary law.
“The Freshfields Report became a critical document in the formation of the UN Principles for Responsible
Investment (PRI),” says Steve Waygood, head of sustainability research and engagement at Aviva Investors and
chair of the UK’s Sustainable Investment and Finance association (UKSIF), who was responsible for the
initiation and design of the Fiduciary II project. “It helped establish the argument that ESG issues are investorrelevant and investors legally can and arguably should integrate those issues into their investment process.
However, what was overlooked at the time were the different roles trustees and fund managers have and the
different ways in which ESG issues are relevant to their roles and responsibilities. It fell short of showing
trustees how to hold their external managers to account on their ESG performance.”
The new report aims to help asset owners and managers, as well as consultants and policy-makers, find their
way through the ESG jungle.
“It gives them guidance on how they should integrate and govern ESG issues,” says Waygood. “For trustees, the
main conclusion of the report is to embed a legal provision in their RFPs, RFIs and investment management
agreements, which also requires their external managers to sign up to the UN PRI and use the performance
measurement tool within the PRI as the governance structure for an ongoing investment assessment. This will
enable trustees to make informed decisions at their board meetings.”
The report also warns that professional investment advisers and service providers face “a very real risk that they
will be sued for negligence” if they do not incorporate ESG issues into their investment services.
Fiduciary II is split into three major elements consisting of a legal review of fiduciary duty and the
implementation of ESG in investment mandates, a survey of investment consultants and an update on literature
and practical developments of ESG integration in the investment process.
Controversy has surrounded the claim that investment consultants have to pro-actively raise ESG issues in their
advice to institutional investors. Although Waygood believes that some consultants struggle to update their view
on ESG, which is still based on the 1990s notion of negative screening despite the seismic shift in ESG
strategies since, he stresses that this is not the only conclusion of the report.
More important, he says, are the eight recommendations by Quayle Watchman Consulting for pension funds to
implement ESG integration in investment mandates. These give advice on how a pension fund should compose
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its mandate structure, what kind of reporting they should look for from their fund managers and how they can
structure incentives in this area.
Fiduciary II also provides sets of questions investors can use to challenge providers with regards to ESG
integration, engagement, positive and avoidance or negative screening. “This should speed up the challenge
trustees face and make ESG integration more efficient and a lot more effective,” explains Waygood. “It will
increase the sophistication of the demand environment for responsible investment, while rewarding good and
sanctioning poor practice among asset managers.”
The AMWG recommends that the PRI ‘should specify that, in order to maintain their membership, all asset
manager and asset owner signatories will be required to embed ESG issues in their legal contracts – such as
investment management agreements, and Statements of Investment Principles or Investment Policy Statements.’
“While the PRI has made huge progress since 2004 it now needs to build on those first steps by obtaining that
informed, high-quality demand from institutional investors and make it much more systematic within
signatories,” says Waygood. “It means that PRI signatories will make very informed decisions about who their
providers are. The market would then signal in turn that this is important for providers – whether it is asset
managers, data providers or consultants – to be delivering on.”
Fiduciary II also tries to make use of the PRI’s analysis tool. “Respondents to the questionnaire receive a
detailed performance chart showing how they perform relative to their peers in each of the principles,” says
Waygood. “But if it is not put to further use it wastes a huge amount of work on evaluating performance.
Trustees need to be able to compare and contrast performance of their providers, so their fund managers should
be required to share this analysis with them. The PRI should require their signatories to embed it in their
investment management agreements.”
Waygood does not view the legal side of ESG as a problem. “If the legal provision (see box) was an absolute
standard on what exactly should be done, how and by whom, then it would be an issue,” he explains. “However,
the proposal is a requirement to be transparent to trustees and to present them with a performance analysis,
using the mechanism that already exists within the PRI. In other words, it requires PRI asset managers to share
their score and questionnaire with their clients. It does not define what should be done.”
Author: Nina Roehrbein
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October 02, 2009

Investment Advisors Explore Ways to Incorporate ESG Issues into Their Services
by Robert Kropp

The Boston College Institute for Responsible Investment produces a paper that summarizes the concepts and
goals explored in a meeting of investment consultants and asset managers.
SocialFunds.com -- In April, the Boston College Institute for Responsible Investment convened a meeting of 35
investment consultants and asset managers, well as other stakeholders, on the "premise that there are an
increasing number of investors – institutional and individual – who seek investment value, and environmental,
social, and governance (ESG) benefits, through the incorporation of ESG information into their investment
decisions, referred to as responsible investing."
In retrospect, the meeting seems to have been well-timed, considering developments surrounding corporate
ESG disclosure, and the advisability of incorporating ESG issues into investment decision-making, that have
occurred since then. In July, the Social Investment Forum (SIF) submitted a proposal to SEC Chairman Mary
Schapiro, calling for "a uniform standard for mandatory ESG reporting using the Global Reporting Initiative's (GRI)
framework," that has been signed by more than 80 domestic and international organizations.
Also in July, the United Nations Environment Program Finance Initiative (UNEP FI) issued a report entitled Fiduciary
Responsibility: Legal and Practical Aspects of Integrating Environmental, Social and Governance Issue into Institutional
Investment (Fiduciary II), in which it states, "Advisors to institutional investors have a duty to proactively raise ESG

issues within the advice that they provide, and that a responsible investment option should be the default
position."
Furthermore, according to Fiduciary II, investment advisors that fail to incorporate ESG issues into their
investment services face "a very real risk that they will be sued for negligence."
Steven Lydenberg, Chief Investment Officer of Domini Social Investments, told SocialFunds.com, "Investment
consultants serve as intermediaries between institutional investors and money managers. They are gatekeepers,
and have immense influence on the institutions. Their familiarity with ESG and the options available is crucial."
According to Lydenberg, the intention behind the April meeting at Boston College was to "Cultivate interest and
understanding among consultants about what is going on in the social investment world. The intent of the
meeting was not to define responsible investing (RI), but to survey current practices in the field."
Indeed, a point made in a recently published paper about the meeting entitled The Evolution of Responsible
Investment Consulting was that "the field of responsible investment does not to date have a common language or
clearly defined metrics." Instead, several motivations for social investment were identified at the meeting.
Investors may believe that investment in sustainable companies offers opportunities for long-term
outperformance, and may want to find products that capitalize on social or environmental macrotrends. They
may want their investments to achieve beneficial social or environmental ends that align with their values, and
may desire to use shareowner rights to engage with companies on ESG issues. Finally, investors may seek to
reduce regulatory and reputational risk.
Attendees at the meeting agreed "that a relatively robust universe of RI products either available or coming to
market now exists," although clear definitions of what constitutes RI products are lacking. In the absence of
clear definitions of RI products, the ability to apply a consistent ratings system to them faces challenges.
According to the paper, many attendees "felt the lack of objective metrics was hindering the development of RI
among institutional clients." On the other hand, mission investors did not seem to find the lack of metrics or
rating to be limiting, according to the investment consultants who work with them.
Because one fundamental role of investment consultants is develop asset allocation strategies with their clients,
the question of relating RI to asset allocation strategies played an important role in the conversations that took
place at the meeting. Attendees identified several problems they have had to confront when seeking to
incorporate RI into the investment strategies of their clients.
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As a still-emerging field, RI products often have a short track record, which has led some consultants to
eliminate them from consideration. Furthermore, the traditional asset allocation model views the ESG issues
that form the heart of RI investment to be tangential to purely financial considerations, and the research tools
needed to assess ESG factors are yet to be fully developed. Finally, according to the paper, a new allocation
framework that takes ESG considerations into account in the construction of entire portfolios may be necessary.
The paper listed several ideas that attendees though were worthy of further consideration. The ideas include the
formation of a sustained network of consultant practitioners, working groups on benchmarking, ratings, and
social impact, and publicizing aspects of the discipline of RI consulting. Attendees also found that an opensource catalog of RI managers and products across asset classes could be helpful.
Lydenberg described the meeting as "An exploratory conversation to open dialogue among people who do not
normally have the chance to talk with each other."
"We hope this was the start of a series of conversations among consultants," he said. In fact, the paper noted
that "Research into the experiences of asset owners, managers and consultants, with a community beyond just
those who attended this first meeting, might expand on these initial impressions of the field, and clarify the
opportunities for, and barriers to, the evolution of responsible investment consulting."
"This initial conversation should help spur new research, network-building and collaboration among consultants
and other stakeholders, and help shape this emerging field," the paper concluded.

© 2010 SRI World Group, Inc. All Rights Reserved.
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South African fund managers warned on ESG
fiduciary duty ahead of UN-sponsored conference
Leading lawyer says principles-based law could see court cases linked to
King Report on corporate governance.

by Hugh Wheelan | October 13th, 2009
South African fund managers need to “up their game” on environmental, social and governance (ESG) issues or risk
court cases based on the country’s King Reports on corporate governance, which set a high standard on social
responsibility in corporate behaviour, according to Paul Watchman, author of the internationally renowned Freshfields
report on fiduciary duty. Speaking to Responsible-Investor.com ahead of a United Nations Environment Programme
Finance Initiative (UNEP FI) global round table in Cape Town on October 22, Watchman, chief executive of Quayle
Watchman Consulting (QWC) and a former partner at law firm, Freshfields Bruckhaus Deringer, said South African
fiduciary law was likely to take its lead from corporate law, bearing in mind South Africa’s principles-based legal
system. Watchman said: “Given South Africa’s legal DNA and leadership on responsible investment generally, it is
especially the case in South Africa that the fiduciary duties of pension fund trustees require them to be prudent and to
take professional advice on their investments.” South Africa’s King Report on governance was first issued by former
high court judge Mervyn King in 1994. In a 2002 update, the King II report placed a high onus on companies to broad
consider social and stakeholder responsibility in their business and reporting following a number of corporate
governance scandals in the country.
Responsible investment issues have been high on the agenda of South African asset managers since the country’s
largest institutional investor, the Government Employees Pension Fund, became one of the first PRI signatories when
it was launched by Kofi Annan, the former Secretary General of the United Nations, at the New York Stock Exchange,
in April 2006.
However, the $18 trillion (€12.7 trillion) United Nations Principles for Responsible Investment (UNPRI) recently kicked
out five signatories, including two South African fund managers, Oasis Group Holdings, and Trinity Holdings, the
South African resources investor, after they failed to report progress on implementing its six environmental, social and
governance investment principles.
Link to UNEPFI conference: Financing change, Changing finance
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FTfm
The long road to sustainable investing
By Sophia Grene
Published: October 18 2009 11:06 | Last updated: October 18 2009 11:06

Writing about sustainable investing used to be easy. There were a small number of people involved, a few funds whose
policies were relatively clear and you could easily put a number on the assets that were managed in accordance with
environmental, social and governance criteria.
Now it is hard even to get started without switching off e-mail and phone to stop being deluged with press releases about
new climate change funds, microfinance initiatives, and analyses about the alpha added by sustainable investment policies.
A bandwagon that started rolling a few years ago has now built up juggernaut momentum and those who do not jump on it
risk being flattened.
Although there may be a large element of “greenwashing”, lip-service paid to environmental concepts as a marketing ploy, in
all of this, it is hard to escape the impression that a substantial proportion of investment professionals in Europe at least are
changing their ideas about the intersection between investment and responsibility.
“Convinced that taking account of environmental, social and governance criteria brings a better understanding of businesses
and a better evaluation of our risks as investors, we have decided to integrate this approach into our traditional financial
analysis of companies.”
This statement is on the website of French asset manager Financière de l’Echiquier and is indicative of how much both
investment management and attitudes to responsible investing have changed.
A number of factors have combined to bring this about. The most obvious is a massive increase in awareness of climate
change and its possible impact. Even the sceptics (who abound, particularly in the US) are starting to accept they may have
to pay attention to regulation, whether or not it is based on good science.
One eminent convert to investing for climate change is Stanley Fink, formerly of Man Group, who last year set up Earth
Capital Partners, a venture capital fund aiming to invest in energy security and climate change.
Earth Capital’s wish-list, which covers solar, waste-to-energy, agriculture and new technologies in the first instance, with
infrastructure, carbon trading and energy arbitrage to come at a later date, shows just how broad the opportunity range is.
And climate change is just one element of sustainable investing.
The earlier scepticism about sustainable investing – “are investors really prepared to forego returns just to feel good?” – is
still around, but a wide array of research is emerging to show the sceptics are not asking the right question. There may be
no need to forego returns.
According to research by Meir Statman and Denys Glushkov, which won the 2008 Moskowitz Prize for Socially Responsible
Investing and was published in May’s issue of the Financial Analysts’ Journal, socially responsible investment wins on the
swings what it may lose on the roundabouts, putting it, in aggregate, on a par with conventional investment.
Specifically, the negative impact on investment returns of refusing to invest in “sin stocks” such as tobacco or arms
manufacturers is outweighed by the positive effect of tilting the portfolio to companies that are good at corporate governance
and managing their impact on the environment in which they exist.
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This research does not stand on its own – the academic verdict seems to be, apart from simple negative screening
techniques that are mostly only used by minority investors such as religious groups, sustainable investment processes offer
returns at least as good as normal investing.
Goldman Sachs’s Sustain team, which uses the concept of sustainability as a filter for analysing companies within sectors, is
referred to with respect both by SRI practitioners and traditional investment managers, while Allianz Global Investors’ equity
specialist RCM has made its sustainability analyst a member of its general investment committee.
Another factor that is helping bring SRI into the mainstream is the establishment of the United Nations principles of
responsible investment. This set of six principles asks signatories, who now represent some $18bn (£11bn, €12bn) in assets,
to manage those assets with an eye to ESG issues, and also to promote such practices in the asset management industry.
Because both asset owners and asset managers can sign up to the PRI, managers are less likely to have the excuse of not
wanting to do something their clients would not like. The PRI, together with the UN Environment Programme Finance
Initiative, has sponsored a number of legal reports that put paid to the fear that responsible investment could be at odds with
the fiduciary duties of either pension trustees or their managers.
Copyright The Financial Times Limited 2009. Print a single copy of this article for personal use. Contact us if you wish to print more to
distribute to others.
"FT" and "Financial Times" are trademarks of the Financial Times. Privacy policy | Terms
© Copyright The Financial Times Ltd 2009.
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October 27, 2009

Fiduciary Duty and ESG: Myths, Aspirations and Realities

Sarah Cleveland Senior Consultant, Watson Wyatt Presenter
Peter Kinder JD President, KLD Research & Analytics Presenter
Jonas Kron Senior Social Research Analyst, Trillium Asset Management Presenter
Brian Rice Investment Officer, California State Teachers' Retirement System (CalSTRS) Presenter
Paul Hilton CFA Director, Advanced Equities Research, Calvert Group Moderator View

Description
It has been an eventful year in the evolution of fiduciary duty for investors. This panel will take a
provocative look at recent developments, spotlighting a major new United Nations report entitled
"Fiduciary Responsibility: Legal and Practical Aspects of Integrating Environmental, Social and
Governance Issues into Institutional Investment." This report includes new guidance on how
institutional asset owners can implement a fiduciary commitment to ESG and provides a survey of
best practices by institutional consultants. In addition we will review recent developments in legal
language pertaining to fiduciary duty and SRI, such as ERISA, and explore what might be on the
horizon given the new administration. Drawing from the perspective of a major institutional asset
owner, an institutional investment consultant, and two legal experts, we will debate the implications for
various audiences interested in SRI.
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November 2009

Best practices in responsible investment for
Canadian pension funds
 To view the full report:
http://www.socialinvestment.ca/documents/PensionsReport_Nov2009_ENGL.pdf
 AMWG-specific extract:
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Note  The framework of the pioneering survey of
investment management consulting firms on the integration of
ESG into the investment process, which was conducted by
the UNEP FI Asset Management Working Group and is a key
element of the Fiduciary II report, helped as the initial
background information for a more detailed survey that was
subsequently conducted by the European Sustainable
Investment Forum, and thereafter, the US Social Investment
Forum.

Investment consultants and responsible investment study
(European Sustainable Investment Forum)
November 2009
To view the report: http://www.eurosif.org/publications/investment_consultants_ri

Investment consultants and responsible investing – Current
practice and outlook in the United States (US Social Investment
Forum)
December 2009
To view the report: http://www.socialinvest.org/resources/pubs/documents/Investment_consultant.pdf
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Investment consultants starting to get ESG message
89% of consultants anticipate an increase of clients’ interest in ESG matters
in the next three years.
by Responsible Investor | December 2nd, 2009
Investment consultants appear to be getting the message about the importance of environmental, social and
governance (ESG) factors, if a new survey by Eurosif is anything to go by.
It found that 89% of consultants it polled anticipate an increase of clients’ interest in ESG matters in the next three
years. Between September 2008 and September 2009, 64% saw an increased client interest in ESG – despite the
financial crisis.
A companion survey in the US came to similar conclusions. The Pensions & Investments/Social Investment Forum
survey found that 56% of consultant respondents reported increasing client interest in ESG investing in the last year –
with 88% predicting growing interest in the next three years. “This isn’t a flash in the pan,” said SIF research director
Meg Voorhes.
However, more needs to be done – especially at the mandate level – to counter what Eurosif calls a “split between RI
and mainstream investing”. It found that 42% of RFPs include questions on RI only when they are specific RI
mandates. Just 36% of consultants evaluate asset managers’ ability to incorporate ESG.
And just 33% of respondents were aware of the CFA Institute report “Environmental, Social and Governance factors
at Listed Companies” Only 44% knew of the recent UNEP FI report “Fiduciary Responsibility, legal
and practical aspects of integrating ESG issues into institutional investment”.
Speaking at the launch of the Eurosif findings, Environment Agency pension fund head Howard Pearce said he was
shocked at this lack of awareness. He argued ESG should not be client driven but driven instead by the principles of
investment risk and opportunity.
Roger Urwin, global head of investment content at consultants Watson Wyatt, said responsible investment is “subject
number 10 on the agenda of most of the funds I deal with”. There was no “homogenous block” of consultants and
asset managers were not getting clear cut explicit guidance from clients. Clients were asking consultants to make
ESG easier for them, he said. Urwin saw a role for investment consultants in helping to facilitate ESG collaboration
across funds. He told of his own ‘personal journey’ to see the importance of ESG.
One consultant, KPMG’s head of investment advisory Patrick McCoy, told Eurosif that clients find it impossible to form
a view on ESG. He was quoted saying: “They only take them into account when they impact the financial performance
of their investment. For example, even on the delicate issue of child labour, they do not want to form a view unless it
will have an effect on the performance – they shy away from making this type of
judgement.”
The Environment Agency’s Pearce said some consultants are “missing a trick” by not signing up to the UN PRI.
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Neither Watson Wyatt nor KPMG are signatories unlike rivals Mercer, Hewitt, Hymans Robertson and Aon.
Eurosif found consultants are less inclined to investigate the proxy voting and engagement records of asset managers
concerning ESG issues – although it points out that Watson Wyatt has developed a manager monitoring service
called “Active Ownership Watch”.
Watson Wyatt’s Jane Goodland said clients assume that asset managers are doing ESG as a matter of course, which
is forcing asset owners to revisit their
expectations of their managers.
Melissa McDonald, head of responsible investment at report sponsor AXA Investment Managers, said the industry
has moved on from just paying lip service to ESG. “Despite the low levels of interest in shareholder voting and
engagement as revealed by the study, we believe that regulatory scrutiny combined with government pressure to
adopt active ownership, will evolve the institutional investment process to encompass the breadth of ESG investment
approaches in the future.”

link to Eurosif survey
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January 07, 2010

Despite Improvements in Corporate Disclosure and Regulatory
Oversight, Many Asset Managers Still Do Not Consider Climate
Change in Analyses
by Robert Kropp
A survey of asset managers by Ceres finds that nearly half believe that climate risk is not material to their
investment analysis, despite their fiduciary duty to evaluate risk as part of their due diligence review.
SocialFunds.com -- Despite the growing certainty that investment risks and opportunities associated with
climate change will increase, few asset managers are including such risks and opportunities in their investment
analysis, according to a survey conducted by Ceres, a national coalition of investors and others working with
companies to address sustainability challenges.
The results of the Ceres survey are incorporated in a report published this week, entitled Investors Analyze
Climate Risks and Opportunities: A Survey of Asset Managers’ Practices. The survey was sent to the 500 largest
investors, as identified in a 2008 survey conducted by Pensions and Investments. Eighty-four asset managers
responded.
According to the report, Ceres found that 44% of asset managers do not consider climate risks at all in their
investment analysis, because they do not believe the issue is material. According to Ceres, such a stance
“stands in stark contrast from the increasing number of corporations who are identifying climate issues as
material risks in their required financial reporting.”
The Ceres survey was completed in early 2009, before the report of the Asset Management Working Group (AMWG)
of the United Nations Environment Program Finance Initiative (UNEP FI), entitled Fiduciary Responsibility: Legal and
Practical Aspects of Integrating Environmental, Social and Governance Issue into Institutional Investment (Fiduciary II), was
published. Therefore, the findings of the Fiduciary II report were not incorporated into the Ceres report.
However, the findings of Fiduciary II sent a quite explicit warning to asset managers who do not incorporate
such environmental, social, and governance (ESG) criteria as climate change into their investment analysis,
stating, “Advisors to institutional investors have a duty to proactively raise ESG issues within the advice that
they provide, and that a responsible investment option should be the default position.”
Furthermore, according to Fiduciary II, investment advisors that fail to incorporate ESG issues into their
investment services face “a very real risk that they will be sued for negligence;” therefore, “ESG issues should
be embedded in the legal contract between asset owners and asset managers.”
In its report, Ceres answered the assertion of those asset managers who do not consider climate change to be
material with the statement, “The very core of fiduciary duty is that the fiduciary primarily consider the tradeoff
between risk and return… investors and their asset managers must seriously consider climate risks as part of
their due diligence review of their investments.”
According to Ceres, “A key purpose of this report is to catalyze a closer dialogue between asset managers and
other players in the investment community – the companies they own, their institutional investor clients, the SEC
and others – to develop best practices for corporate disclosure, Wall Street analysts, rating agencies and other
key market drivers.”
Of the 84 respondents to the Ceres survey, 14 reported that they manage a green investment fund, defined by
Ceres as “a fund with a strategic priority related to climate change.” Ceres found that while managers of green
investment products were more likely to analyze climate risk for all their investments, one-third did not
necessarily do so. The survey also found that 20% of respondents who did not offer green investments
assessed climate risk.
In stark contrast to the Fiduciary II recommendation that asset managers proactively address such ESG
considerations as climate change with their clients, Ceres found that 60% of respondents did not do so. Of
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these, 49% said they did not because investors did not ask for them.
Adding to asset managers’ disinclination to address climate change in their investment analysis, according to
Ceres, is the fact that “Incentive structures and benchmarks that asset owners use for evaluating asset
managers are heavily weighted toward short-term performance focusing primarily on quarterly returns where
climate risks are far less likely to show up.”
But as one respondent noted, “Climate change, along with the governmental response to it, will fundamentally
reshape valuation for a broad selection of the global economy.”
When climate risk is incorporated into investment analysis, it is most often done so in response to regulatory or
litigation risk, both of which were cited by two-thirds of respondents. Half of the respondents incorporated
competitiveness for products and services relating to climate change. Only one-third cited the more long-term
considerations of physical risk or greenhouse gas (GHG) emissions management as factors.
On the basis of its survey findings, Ceres provided a number of recommendations for asset managers. It
recommended that asset managers assess climate risk for all investments, include a statement about climate
risks and opportunities in their policies, and include climate risk in their evaluations of corporate governance.
Ceres also recommended that asset managers adopt proxy voting policies on ESG considerations, including
climate change. Its survey found that only 29% of respondents have proxy voting policies for shareowner
resolutions on climate change at present, and the report includes as an appendix a sample proxy voting policy.
Finally, Ceres recommended that asset owners engage with the Securities and Exchange Commission (SEC)
and policymakers to encourage full corporate disclosure of climate risks and opportunities. As Ceres noted in its
report, the SEC is currently considering investor requests that it offer interpretive guidance on corporate
reporting of climate risks and opportunities, and has already issued guidance to make it easier for investors to
file shareowner resolutions relating to climate change.
In its recommendations for institutional investors, Ceres also advised engagement with the SEC and
policymakers. It also recommended that institutional investors analyze climate risks in their investment portfolios,
train staff and managers to identify best practices in corporate governance relating to climate change, and adopt
sustainability policies to provide guidance for advisors and asset managers.
Mindy Lubber, president of Ceres and director of the Investor Network on Climate Risk (INCR), a network of
investors promoting better understanding of the financial risks and opportunities associated with climate change,
said, “These findings make clear that the investment community is overly focused on short-term performance
and ignoring longer-term business trends such as climate-related risks and opportunities. The recent subprime
mortgage meltdown is a painful reminder of the fallout for investors who ignored ‘hidden’ long-term risks.”

© 2010 SRI World Group, Inc. All Rights Reserved.
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Part II  Policy & advocacy

21 July 2009
ESG disclosure letter of the US Social Investment Forum to the US
Securities & Exchange Commission
 To view the full letter:
http://www.socialinvest.org/documents/ESG_Letter_to_SEC.pdf
 AMWG-specific extract:
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3 August 2009
UKSIF letter to the Personal Accounts Delivery Authority (PADA)
Investment Consultation Team, in response to the PADA discussion paper,
‘Building personal accounts: Designing an investment approach’
 To view the UKSIF response:
http://www.uksif.org/cmsfiles/responses/UKSIF_Response_to_PADA_investment_approach_discussi
on_paper_3_August_2009.pdf
 To view the PADA discussion paper:
http://www.padeliveryauthority.org.uk/documents/investment_discussion.pdf
 AMWG-specific extract from UKSIF response:
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14 August 2009
ESG disclosure letter of the Canadian Social Investment Organization to
the Pension Commission regarding proposed amendments to Manitoba’s
pension benefits regulation

 To view the full letter:
http://www.socialinvestment.ca/documents/ManitobaPensionRegulationsletter_14Aug2009.pdf

 AMWG-specific extract:
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